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ABSTRACT

The doctrine of popular sovereignty emerged as a potential solution to the crisis over
slavery in the territories because it removed the issue from the halls of Congress. Most
historians have focused on its development and implementation beginning in the late 1840s and
culminating with passage of the Kansas-Nebraska Act in 1854, but have not recognized its
significance in earlier debates over slavery. Popular sovereignty, which took various forms and
received different definitions, appeared as a potential solution to the problem of slavery
extension as early as the first decade of the nineteenth century when settlers in the Louisiana
Purchase and the Old Northwest demanded the right to govern their own domestic institutions.
This work charts its development beginning with the earliest debates over the extension of
slavery in the territories and traces its place in political discussions until the breakup of the
Union.

Focusing on the idea of popular sovereignty illustrates how Americans perceived
democracy and democratic institutions, specifically the division of power between states and the
federal government. The issue of slavery in the territories became a flash point in the debate
over the nature of the Union in the earliest years of the republic; it persisted to the coming of the
Civil War. The expansion of slavery remained a contentious issue throughout the nation’s first
eighty years, even though the terms of the debate changed significantly over time. Popular
sovereignty offered a way to avert a clash over the future of slavery by affirming the right of
residents in the territories to determine slavery’s future within their jurisdiction. Ultimately, the
doctrine failed to settle the crisis over slavery in the territories because northerners and
southerners could not agree on how the people would exercise self-government. Placing the

future of slavery in the hands of settlers in the territories presented a risk to both northerners and

viil

www.manaraa.com



southerners. The North feared that they would permit slavery; the South believed that

antislavery citizens would seize control of territorial governments and prohibit slavery.

X
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INTRODUCTION

Americans argued over the expansion of slavery into the territories of the West for much
of the eighty-year period between independence and the Civil War. The people had long debated
whether the institution of slavery fell under local control or if the federal government dictated
where slavery could exist and where it could not. On the issue of slavery in general, from the
jurisdiction of issues regarding slavery and the law to the collection and return of fugitive slaves,
political leaders had cobbled together a blend of local and federal control designed to allay
sectional fears and tension." Whenever the United States gained new territorial acquisitions,
however, the dreaded issue of whether slavery would enter those new lands immediately
surfaced. From the establishment of the Northwest and Southwest Territories, to the Louisiana
Purchase, the annexation of Texas, the acquisition of the Mexican Cession, and finally the debate
over Kansas and Nebraska, the extension of slavery confounded politicians. Each time, leaders
crafted plans that solved the problem in their time. In retrospect, their compromises lasted for
only a short period and failed to settle the dispute once and for all.

The idea of territorial self-government, or what became known as popular sovereignty,
played a critical role in almost every debate over slavery in the territories. In nearly every debate
from the creation of the Northwest Territory forward, politicians contested whether the power to
prohibit slavery rested with Congress or the people residing in the territories. For as long as the
United States had added territory to its national domain, leaders had discussed whether decisions
regarding the expansion of slavery should rest with the federal government, as owner and agent
for the territories themselves, or with those who inhabited and who would inhabit the territories.

Closely linked with the argument over states’ rights versus nationalism that intensified during the

! For a recent account of the federal government’s involvement in the institution of slavery, see Don E.
Fehrenbacher, The Slaveholding Republic: An Account of the United States Government’s Relations to Slavery,
completed and edited by Ward M. McAfee (New York: Oxford University Press, 2001).
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antebellum era, the debate over slavery in the territories showed differences in how Americans
viewed the nature and structure of the federal union.

Different interpretations of the nature of the Union prevailed between the sections;
northerners believed that the people themselves had created the Constitution, while southerners
insisted that the states had created the federal government as their common agent, leaving the
states with ultimate authority. The argument intensified in the years before the Civil War.
Likewise by the late 1840s Americans could not agree on the correct interpretation of popular
sovereignty, the doctrine designed to settle the issue of slavery in the territories, for precisely the
same reason. In the 1850s, northerners like Senator Stephen A. Douglas of Illinois declared that
the people—at any time acting through their territorial legislatures—could permit or prohibit
slavery. Southerners insisted that territories became imbued with sovereignty only when drafting
a constitution and seeking admission to the Union. In keeping with their states’ rights
interpretation of the Constitution, southerners believed, according to Don E. Fehrenbacher, “that
the most legitimate embodiment of American sovereignty was a state convention drawn from
and acting for the people.” Did popular sovereignty rest in the masses or in the states, acting on
behalf of the people? This was the question that northerners and southerners feuded over, just as
they disagreed over states’ rights versus nationalism.

My study examines the pivotal issue of local versus federal control over the issue of
slavery in the territories. The debate over what Douglas would come to call popular sovereignty
emerged in the earliest discussions of whether to permit or prohibit the expansion of slavery into
the national domain. Some historians have recognized this, though no scholar has yet portrayed

the development of popular sovereignty as a process beginning with the first territorial

? Don E. Fehrenbacher, Sectional Crisis and Southern Constitutionalism (Baton Rouge: Louisiana State University
Press, 1995), 111. See also Austin Allen, Origins of the Dred Scott Case: Jacksonian Jurisprudence and the
Supreme Court (Athens: University of Georgia Press, 2006), 178-202 and passim.
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acquisitions of the new nation to its establishment as national policy in the 1850s, with passage
of the Kansas-Nebraska Act and finally in the Supreme Court’s definition of popular sovereignty
in terms favorable to the South.” I seek to bridge the work of historians who have traditionally
examined the doctrine of popular sovereignty as proposed beginning in the late 1840s and the
recent writings of scholars who have focused more closely on the struggles over slavery in the
early republic.* Historians such as Michael A. Morrison have pointed to this approach in their
works, suggesting that a “sectionalization of the inherited revolutionary political heritage”
transformed American politics in the twenty years preceding the Civil War.” In the minds of
southerners, northerners saw their society as inferior and their peculiar institution as immoral.
Just as colonists had chafed at imperial control over local affairs, so slaveholders resented the
efforts of antislavery politicians to control the issue of slavery in the territories. Beginning in the
late 1840s, Democrats in the North and South “determined to remove this matter of local concern
from Congress and eliminate it from national political debate.”

Yet the problem had existed long before the 1840s, and so too had the proposed solution.
Congress had implicitly established the principle of popular sovereignty when it created the
Southwest Territory in 1790. Slavery was prohibited north of the Ohio River, but the people
residing to the south could determine the status of slavery for themselves. Of course, few

believed that the settlers would prohibit the institution, but territorial inhabitants desired, and in

some cases demanded, a certain degree of political autonomy with respect to the issue of slavery.

? For works dealing with early struggles over the issue of slavery in the territories, see Donald L. Robinson, Slavery
and the Structure of American Politics, 1765-1820 (New York: Harcourt Brace Jovanovich, 1971), 378-423; John
Craig Hammond, Slavery, Freedom, and Expansion in the Early American West (Charlottesville: University of
Virginia Press, 2007); and Matthew Mason, Slavery and Politics in the Early American Republic (Chapel Hill:
University of North Carolina Press, 2006), 172-216 and passim.

* Michael A. Morrison, Slavery and the American West: The Eclipse of Manifest Destiny and the Coming of the Civil
War (Chapel Hill: University of North Carolina Press, 1997) is the standard work on slavery expansion and the
debates of the 1840s and 1850s.

> Ibid., 7.

$ Ibid., 8.
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The admission of Missouri Territory into the Union marked a watershed in the debate
over slavery in the territories. The antislavery amendment of the relatively unknown New York
representative James Tallmadge to a bill for Missouri’s statehood reignited the issue of slavery’s
expansion. Congress debated the issue of statechood for Missouri over the course of three
congressional sessions, sometimes using words and arguments that threatened the very stability
of the Union. In the course of this bitter debate, the national legislators revisited the concept of
local control over slavery and its expansion. Southerners and westerners vehemently asserted the
right of local determination over the issue, while members of Congress from the Northeast
seemed more reticent to relinquish congressional authority, for they argued that Congress did
indeed possess the sovereign right to make the decision.’

Ultimately Congress reaffirmed the idea of a dividing line between freedom and slavery.
Slaves could not pass into the Louisiana Purchase north of 36° 30 latitude, but to the south of
the line citizens could permit or prohibit slavery as they wished. The issue would arise again
several times before the late 1840s, most notably during the debate over the Congressional gag
rule in the second session of the Twenty-fifth Congress in 1837 and 1838, as the Senate debated
John C. Calhoun’s resolutions on slavery and the federal Union. Put another way, the debate
over local control of slavery and its expansion, which had emerged in the infancy of the republic,
never disappeared.

My work examines the development of the concept of popular sovereignty to the coming
of the Civil War—first, by offering a narrative of how popular sovereignty surfaced and evolved

in the antebellum era; second, by examining the key issue of the relation of the territories to the

" Two works summarize the Missouri debates: Glover Moore, The Missouri Controversy, 1819-1821 (Lexington:
University Press of Kentucky, 1953) and Robert Pierce Forbes, The Missouri Compromise and Its Aftermath:
Slavery and the Meaning of America (Chapel Hill: University of North Carolina Press, 2007). Moore’s book
remains the standard account of the actual debates, while Forbes provides insight into the Missouri Compromise’s
significance on the slavery debate after 1821.
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federal government. Tracing the evolution of the doctrine of popular sovereignty exhibits the
continuity in the debate over slavery and local control that existed in the United States prior to
the Civil War. When politicians debated the terms of popular sovereignty as it pertained to
slavery in the territories, they discussed the relation of the federal government to the states and to
the “embryo states,” or the territories seeking admission into the Union.® Throughout the
antebellum era, these politicians debated the merits of allowing the people of the territories
themselves to decide whether they would permit or prohibit slavery—the policy that came to be
known as popular sovereignty. Yet the solution itself created a host of seemingly insoluble
problems.

Popular sovereignty had an unintended consequence because neither North nor South
could agree upon its meaning. It effectively “constitutionalized” the debate over slavery in the
territories by mimicking the debate over the nature of the Union.” The issue of when or if a
territory could ban slavery became a matter of constitutional interpretation, a process which
culminated in the case of Dred Scott v. Sandford, when the Supreme Court affirmed the southern
interpretation of popular sovereignty. Antislavery northerners, however, rejected the high
court’s pronouncement, which they considered immoral. At the same time, many southerners
began to believe that the federal government—acting as their common agent—would have to
take measures to protect slave property in the territories. The idea of popular sovereignty, and
indeed the Union, crumbled under the ever-increasing weight of cumbersome constitutional

rhetoric over the slavery issue. A broader history of the popular sovereignty idea shows how the

¥ Legal historians Francis S. Philbrick and William Wiecek both use this term in their work to describe the territories
at them time they seek admission into the Union. See Philbrick, ed., The Laws of lllinois Territory (Springfield:
Illinois State Historical Library, 1950); Wiecek, The Sources of Antislavery Constitutionalism in America, 1760-
1848 (Ithaca: Cornell University Press, 1977).

? Don E. Fehrenbacher uses this term in his magisterial study of Dred Scott v. Sandford. See The Dred Scott Case:
Its Significance in American Law and Politics (New York: Oxford University Press, 1978).
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debate over slavery divided the nation into rigid sectional blocs, providing essential insight into
how and when the Union sundered.

In order to chronicle accurately the evolution of the popular sovereignty doctrine and to
analyze its significance to the debates over slavery in the antebellum era, I have taken a
chronological approach to this study. It begins with an overview of the debate over slavery in
the territories from the implementation of the Northwest Ordinance to the time of the Missouri
controversy. To understand how the issue became so hotly contested in 1819 and 1820, one
must investigate its origins in the first attempts to settle the vast national domain of the Old
Northwest and the Southwest regions of the United States. The second chapter addresses
southern attitudes toward territorial expansion and their legal formulations regarding the peculiar
institution and its expansion, which developed during the Missouri debates. Federal legislation
beginning with the Northwest and Southwest Ordinances implicitly created a dividing line
between slave and free territory. The Missouri Compromise expanded on this and firmly placed
the concept of a division in American legal precedent. In the following chapter, I discuss this
precedent in more detail by analyzing how specific territories became states and how they
exercised local control over the institution of slavery. I also discuss the congressional debate in
1837 and 1838 over the relationship between the federal government and the territories, part of
the larger debate over Senator John C. Calhoun’s resolutions on the Union. Written in the midst
of the well-known “gag rule” debate, Calhoun’s resolutions touched on the right of Congress to
determine the expansion of slavery in the territories. By addressing these basic legal and
political issues, this debate marked another step in the evolution of popular sovereignty.

The acquisition of more territory from Mexico in 1848 led to the recrudescence of the

issue of slavery in the territories in its most disruptive form since the days of the Missouri
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Compromise. In an effort to settle this increasingly fractious dispute, northern Democratic
leaders like George M. Dallas of Pennsylvania, Daniel S. Dickinson of New York, and Lewis
Cass of Michigan articulated the concept of popular sovereignty. The doctrine would remain in
the national spotlight for the succeeding twelve years; the debate over its application would also
continue unabated. The Compromise of 1850 and its settlement for the Utah and New Mexico
territories put popular sovereignty into practice. But the debate over the compromise measures
and the settlement for the territories provoked contention over the idea of popular sovereignty
itself. When the northern Democrats proposed the doctrine beginning in 1847, many moderate
southerners had enthusiastically accepted it as a suitable compromise. Some proponents of the
doctrine, most notably Daniel Dickinson, explicitly stated that the citizens of a territory had the
right to decide on the slavery issue before applying for statehood and crafting a constitution. In
his seminal formulation of popular sovereignty, Lewis Cass left this question unanswered, most
likely in a purposeful effort to appease people on both sides of the Mason-Dixon Line.
Southerners bristled at the idea of allowing the pivotal decision on the future of slavery to
be made before the population of a territory had fully developed. More radical southerners who
identified with the politics and theories of John C. Calhoun threatened solid southern support for
what the Calhounites derisively called “squatter sovereignty.” Whigs and Calhounites in the
South helped ensure Cass’s defeat in 1848 and raised critical questions about just how his brand
of popular sovereignty would work—questions that Cass himself proved unwilling to answer.
These questions had particular significance in the case of New Mexico, where southerners
accused Mexicans of manipulating the political process in an effort to bar the introduction of
slavery. They argued that this course allowed the conquered to govern the conqueror. The

admission of California as a free state and the creation of New Mexico Territory with an openly
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antislavery government threatened southerners, who withdrew support for popular sovereignty in
this form—and for Cass, whom they saw as deceptive.

The issue would reemerge with the push for creating the Territory of Nebraska. A pet
project of Stephen A. Douglas, Nebraska seemed beyond debate regarding the slavery issue, as it
lay north of the compromise line of 1820. Southerners, however, pushed Douglas to divide the
vast region into two territories—Kansas and Nebraska—and to include an explicit repeal of the
Missouri Compromise line. The Illinoisan obliged, arguing that the Compromise of 1850 had
rendered it “inoperative” anyway. Popular sovereignty would replace the line that had become
odious to many southerners, a consideration that played no small part in moving many
southerners to reconsider the doctrine they jettisoned following the 1850 debate. Popular
sovereignty enjoyed greater support from the southern states in 1854 than ever before. Yet the
old debate over the timing of a decision on the slavery issue—when a territory’s settlers could
exercise their popular sovereignty—appeared again, and proved its ultimate undoing. The
proponents of popular sovereignty looked to the Supreme Court for a final determination on how
the doctrine would operate in practice. Southerners rejected Douglas’s interpretation of popular
sovereignty and heaped scorn upon its chief proponent, who they believed had defined the
doctrine against their best interests. When the Supreme Court endorsed the southern version of
popular sovereignty in the Dred Scott case, many northerners spurned the Court itself and
refused to abide by its determination. Ultimately popular sovereignty failed and even played a
role in the destruction of the Union because neither North nor South could agree on its meaning.
The debate between states’ rights and nationalism subsumed the popular sovereignty discourse,
destroying the series of moderate stances on slavery that politicians had embraced in one form or

another for eighty years.
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While I utilize sources from both the North and the South, I have chosen to focus more
sharply on the South and its attitude toward popular sovereignty. In almost every context in
which it came up, politicians offered the idea of local control over slavery as a way to satisfy the
South—or at least to compromise in a way that would not offend the states’ rights constitutional
scruples of southerners. Northern Democrats exemplified this compromise approach in the late
1840s when they sought to unify their party across sectional lines by proposing a solution
acceptable to southerners. Popular sovereignty usually emerged as a means to assure the people
of the South that their voices would be heard, that their concerns would be addressed. Its
proponents sought to bridge the Mason-Dixon Line, a division that in times like the Missouri
controversy, the introduction of the Wilmot Proviso, and the congressional debates of 1849 and
1850, seemed like a chasm. Southern support for popular sovereignty, which had emerged in the
Missouri debates, became strongest in the late 1840s and 1850s. Southerners rejected the
doctrine, however, when northerners proposed a version of the doctrine that the South found
disingenuous. Approaching popular sovereignty from the southern perspective illustrates
whether southerners believed that it upheld their rights to hold property in slaves, as well as its
congruity with their beliefs about the relation of the federal government to the states and
territories.

A final word on nomenclature is necessary. What historians call popular sovereignty
today actually went by many names in the nineteenth century. In fact, the term popular
sovereignty itself did not gain widespread use until the passage of the Kansas-Nebraska Act in
May 1854. Prior to this time, politicians, newspaper editors, and others interchangeably used the
terms non-intervention, non-interference, territorial sovereignty, and self-government, the last

used chiefly during the Missouri debates of 1819-1821. Additionally, opponents of the idea that
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a territory could make a decision regarding slavery before writing a constitution and applying for
statehood used the epithet “squatter sovereignty.” Few historians have attempted to set this
straight, with Don E. Fehrenbacher being a notable exception. He correctly noted the difference
between non-intervention and popular sovereignty; indeed, popular sovereignty could not exist
without an affirmation of non-intervention by Congress.'® Nevertheless, few people at the time
looked at the matter in such precise terms and consequently used the different labels
interchangeably. In these pages, I attempt to use the language common at the time I am writing
about. This results in the use of multiple terms for the same basic idea, but it more correctly

shows the evolution of popular sovereignty itself.

e, 140-142.
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SLAVERY AND SELF-GOVERNME(IEI}"II“I?II\)IT'I]‘EHREIEARLY AMERICAN TERRITORIES

The United States never implemented a wholly uniform system to incorporate territory
within the nation, in spite of attempts to do just that. The strongest effort to create a sort of
territorial code preceded the ratification of the Constitution of 1787. Beginning in 1784, the
nation’s leaders began grappling with the best way to assimilate territory previously held by
individual states into the Union and prepare it for eventual statechood. These early debates laid
the groundwork for the ongoing discussion of the nature of states and territories that continued
up to the Civil War. Even at the earliest stages of the discussion of how to create territories and
states, the future of slavery in the national domain assumed critical importance.

In 1784, even the idea of a national domain seemed foreign. Several of the original
thirteen states, which had held title to vast tracts of lands in the interior of the continent, ceded
their claims to the new federal government as created under the Articles of Confederation.' Most
leaders agreed on the necessity of some sort of uniform code for the orderly settlement of
western lands, but in the discussion over how to govern the West, several critical issues emerged
that greatly complicated the process. What role would the federal government have in governing
these territories? How could the government ensure a smooth transition from wilderness to
settlement—ifrom inchoate territory to organized state? Who possessed the power to impose
order on these territories—the federal government or the states themselves? These three
questions especially troubled national policy makers, for they touched on fundamental principles
of the Union itself: the nature of the Union and the power of the federal government vis-a-vis the

states. The questions raised seem abstract on first glance, but they held great practical meaning

! For a general overview of the federal government’s assumption of western lands, see Richard B. Morris, The
Forging of the Union, 1781-1789 (New York: Harper & Row, 1989), 220-244.

11
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to politicians engaged in the process of securing the new nation and testing the parameters of its
newly written Articles of Confederation.

The Constitution of 1787 altered the nature of the American polity by substituting a
strong federal government for the loose confederation created by the Articles, but it did not
substantively change the nature of territorial administration. In the first session of the new
Congress created by the Constitution, legislators reenacted the Northwest Ordinance, essentially
giving approval to the action of the Confederation Congress on the subject.* By 1790, Congress
had passed a series of laws that addressed these issues specifically, but had largely failed to
provide sufficient and final answers to the questions regarding establishment of territories and
state making. Furthermore, political leaders had difficulty establishing how much self-
government a territory should exercise versus how much control the federal government must
assume. Many individuals recognized that American citizens populating the territories possessed
the same rights and privileges as citizens residing in the states. The fragile territorial condition,
however, seemed to necessitate a period when the federal government would have to
circumscribe the political rights of territorial citizens to ensure the orderly political development
of the territory itself. No one seemed to know how to calculate the right blend of territorial self-
government and federal control. Furthermore, the issue of federal supremacy over the territories
raised questions among the states. Some believed that the territorial laws gave too much power
to the federal government at the expense of the states. Questions of states’ rights would emerge
from the territorial debate as well. The lack of consensus on the entire matter proved especially
toxic when the question of slavery in the territories arose. Debates ensued, leaders made

compromises, the process of creating territories began, but questions lingered.

2 Act of August 7, 1790, ch. VIII, 1 U.S. Statutes at Large, 50-53. See also Peter S. Onuf, Statehood and Union: A
History of the Northwest Ordinance (Bloomington: Indiana University Press, 1987), xviii.
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The first effort at regulating the creation of territories came with the Ordinance of 1784,
which most historians agree that Thomas Jefferson authored. The legislation did not establish
territorial governments as later envisioned by the federal government, however, because
Jefferson made no distinction between states and territories; he called the inchoate political

subdivisions created by the bill “states.”

Jefferson most likely made this choice as a way to
ensure the equality of the new states with the original thirteen.* He nevertheless recognized the
necessity of a maturation period, where a particular embryo state could attain sufficient
population to support itself and become a full-fledged member of the Union. He therefore
sought to create different stages of government, whereby a “state” would progress in
development over time until it reached the maturity necessary to become a full member of the
Union.” The embryo states—as historians have labeled them—would initially adopt a
constitution of an existing state; they would operate under the charter until they reached the point
where they could apply for statehood. When they reached a population of twenty thousand, the
citizens could organize a constitutional convention to draft their own charter. Finally, when the
embryo state reached the population of the least populous of the original states, it automatically
gained statehood. Jefferson’s plan of government imposed order on the state making process,

just as it gave great latitude to the embryo states to conduct their own affairs. As Arthur Bestor

has argued, “The central feature of the Ordinance of 1784, both as Jefferson originally drafted it

3Fora thorough discussion of this point, see Arthur Bestor, “Constitutionalism and Settlement of the West: The
Attainment of Consensus, 1754-1784,” in John Porter Bloom, ed., The American Territorial System (Athens: Ohio
University Press, 1973): 30-31; Onuf, Statehood and Union, 55-56.

* Onuf, Statehood and Union, 55.

5 See Bestor, “Constitutionalism and Settlement of the West,” 13-44. For Jefferson’s Ordinance of 1784, see
especially pp. 27-33. See also Robert Berkhofer, Jr., “The Northwest Ordinance and the Principles of Territorial
Evolution,” in Bloom, ed., The American Territorial System, 47-50.
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and as Congress finally adopted it, was its unhesitating grant of self-governing institutions to
inhabitants of new lands from the very beginning.”®

Jefferson’s draft ordinance contained a second provision that, if passed by Congress,
could have fundamentally altered the debate over the territories that ensued in the nineteenth
century. The initial draft, read in Congress on March 1, 1784, contained the following proviso:
“That after the year 1800 of the Christian era, there shall neither be slavery nor involuntary
servitude in any of the said states, otherwise than in punishment of crimes, whereof the party

7 .
”" Jefferson’s proviso surely

shall have been duly convicted to have been personally guilty.
reflects his own ambiguity on the institution of slavery by providing for its gradual extinction in
the newly created states of the western territories, yet it also seems incongruous with the
document itself. If an embryo state could select the constitution of any of the original thirteen
states as it saw fit, and then possess the power to enact legislation in conformity with that
document, why could it not legislate on the issue of slavery? The record of the Continental
Congress gives scant detail of the debates themselves, so determining Jefferson’s intentions is
difficult.

Viewing Jefferson’s aim for the clause as a beginning point for the gradual extinction of
slavery in the United States does not seem implausible given his feelings toward the institution.
This proviso, however, did not survive the debates in Congress. On April 19, two delegates from
North Carolina and South Carolina, representing the southern opposition to a slavery ban, moved

to strike the proviso from the draft and a vote to sustain the wording failed.® By the rules of the

Confederation Congress, seven votes were required to retain the provision. Members of seven

6 .
Ibid., 28.
" Galliard Hunt, ed., Journals of the Continental Congress, 1774-1789, 34 vols. (Washington, D.C.: Government
Printing Office, 1904-1937), XXVI, 119. (hereafter cited as JCC)
S Ibid., 247,
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state delegations from the North voted to keep the slavery ban, but New Jersey’s delegation had
one member absent due to illness. Consequently, its vote did not count and the measure to retain
failed. Jefferson resented the outcome, noting that “the voice of a single individual” would have
“prevented this abominable crime of spreading itself across the country.”

Though the issue of slavery in the western cessions emerged unsettled from the debates
over Jefferson’s Ordinance of 1784, the law did provide for an orderly settlement process and for
a surprisingly broad degree of self-government for any embryo state created under its terms. It
also set a lasting precedent for the process of territorial policy and state making; in all future
legislation on the matter, Congress would use Jefferson’s concept of territorial grades—or stages
of development. Jefferson’s ordinance also had specific implications regarding the question of
federal jurisdiction over the territories. The legislation of 1784 seemed to mirror the government
at large, with its emphasis on power resting in the constituent states that made up the United
States as a nation—essentially the foundation of states’ rights theory. As criticism mounted
against the Articles of Confederation, with its weak form of national government, leaders saw the
Ordinance of 1784—with its provisions for a broad degree of territorial self-government—as
insufficient for effective administration of a large national domain.

Politicians who led the vanguard for a stronger federal government also argued that the
Ordinance of 1784 provided too loose a framework for the embryo states prior to their drafting of
a unique constitution. Specifically, some leaders believed that the federal government needed to
draw a sharper distinction between embryo states and states on the same footing as the original

thirteen. A stronger federal government would have to assume firmer control of its western

? «Jefferson’s Observations on Demanier’s Manuscript for the Encyclopedie Methodigue,” 1786, in Julian P. Boyd,
et.al., eds., The Papers of Thomas Jefferson, 34 vols. to date (Princeton: Princeton University Press, 1950-), X, 58.
See also Don E. Fehrenbacher, The Dred Scott Case: Its Significance in American Law and Politics (New Y ork:
Oxford University Press, 1978), 77; Donald Robinson, Slavery and the Structure of American Politics, 1765-1820
(New York: Harcourt Brace Jovanovich, 1971), 379-380.
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lands for the safety of the Union. Some western separatists, individuals on the frontier who
contemplated forming a separate union outside of the United States, saw the Ordinance of 1784

1% The large degree of self-government granted to settlers in

as “an invitation to political action.
the western lands could play into the hands of western separatists who had little or no allegiance
to the young Union. Forthcoming legislation would deal specifically with these issues and
implement more rigorous control over what would become known as the territories. Provisions
for the orderly settlement of western lands would have to make clear the subordinate nature of
the unincorporated districts to the federal government. To a considerable extent, the impetus for
stronger federal control over the territories would necessitate a retreat from the broad self-
government that Jefferson had envisioned."'

The efforts at revised legislation to create a territorial system began in September 1786,
when the Continental Congress named a committee to draft legislation for territorial
governments in the western territories.'> These initial efforts failed to gain traction, leading to
the prompt creation of a second committee to write a new draft. With “equal (and
uncharacteristic) dispatch,” Congress unanimously adopted the Northwest Ordinance on July 13,
1787." Historians have exhaustively studied the creation of this document, but several issues
related to its passage merit closer examination here. First, the new ordinance carefully
delineated the differences between territory and state. The committee dispensed with Jefferson’s

plan of government—whereby territories would adopt an existing state constitution—and

imposed a plan of government clearly subordinate to Congress. In the first grade of territorial

1 Peter S. Onuf, The Origins of the Federal Republic: Jurisdictional Controversies in the United States, 1775-1787
(Philadelphia: University of Pennsylvania Press, 1983), 42.

" Historians have vigorously debated the differences between the Ordinance of 1784 and the Northwest Ordinance,
specifically in relation to the question of self-government. For a useful guide to this debate, see R. Douglas Hurt,
“Historians and the Northwest Ordinance,” Western Historical Quarterly 20 (August 1989): 261-280.

12 The standard history of the Northwest Ordinance is Onuf, Statehood and Union. For the drafting of the 1787
ordinance, see pp. 54-66.

" Ibid., 58.
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government, Congress would appoint territorial governors, secretaries, and judges for the newly
created territories. Once “five thousand free male inhabitants of full age” came to reside in the
territory, it would ascend to the second grade, thereby receiving the power to elect a legislative
assembly.'* The third and final grade came when the territory’s population numbered at least
60,000 citizens; at this point, it could apply for statehood. The wording of the ordinance seemed
to suggest that admittance to the Union did not proceed automatically at some point. Instead,
Congress had the discretion to confer statehood “provided the constitution and government so to
be formed, shall be republican, and in conformity to the principles” of the ordinance itself."”
Second, the most well known feature of the ordinance came at the sixth and final “article
of compact”:
There shall be neither Slavery nor involuntary Servitude in the said territory otherwise
than in punishment of crimes, whereof the party shall have been duly convicted; provided
always that any person escaping into the same, from whom labor or service is lawfully
claimed in any one of the original States, such fugitive may be lawfully reclaimed, and
conveyed to the person claiming his or her labor or service as aforesaid.'®
The sixth article has an unclear provenance, as Congress inserted without debate the clause on
the day of the ordinance’s passage.'” Most likely, Nathan Dane of Massachusetts, a leader in
crafting the ordinance itself, appended the sixth article at the last minute. No mention of any
intended prohibition of slavery, however, exists in the entire record of the debate over the
ordinance until its appearance in the final reading.
Just why Congress enacted such a provision in 1787, when three years earlier it had

rejected Jefferson’s gradual prohibition of slavery remains unclear. Why slaveholders

acquiesced in the prohibition clause proves even more puzzling. Even the purported author of

' For the text of the ordinance, see ibid., 60-64.
15 Ibid., 64.

1 Ibid.

7 JCC, XXXIL, 334-343.
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the sixth article professed surprise at its easy passage. “When I drew the ordinance which passed
(in a few words excepted) as I originally formed it,” Dane wrote to his friend Rufus King, who
had attempted to reinstate Jefferson’s ban in 1785, “I had no idea the States would agree to the
sixth Art. prohibiting Slavery---;as only Massa. of the Eastern States was present. . . but finding
the House favourably disposed on this subject, after we had completed the other parts [ moved
the art---;which was agreed to without opposition.”'® Scholars have long debated this very point
and have arrived at few concrete answers. Circumstantial evidence does shed some light on the
insertion of the sixth article. Historian Peter Onuf notes that prohibition of slavery in the newly
framed “neo-colonial” system of territorial government served twin purposes: first, as a tangible
part of strengthening federal control over the territories; second, and more significantly, as a way
to entice the emigration of New Englanders to the Northwest Territory. By 1787, Massachusetts
and New Hampshire had ended slavery.'® The states of Pennsylvania, Rhode Island, and
Connecticut had committed to gradual emancipation. A number of delegates to Congress,
especially from the northeast, surmised that settlers in the Northwest Territory would hail from
the states that had emancipated their slaves and consequently would not desire the institution.
Yet the southern boundary of the territory—the Ohio River—served as the northern boundary of
a vast territory once in the possession of the states of Virginia and North Carolina. North
Carolina ceded its territory to the federal government in 1790; Virginia’s land would become the
state of Kentucky two years later. Perhaps citizens from the Atlantic slave states would care to

settle in the region. Politicians would soon find that emigration patterns would hardly evolve so

18 Nathan Dane to Rufus King, July 16, 1787, in Paul H. Smith, et al., eds. Letters of Delegates to Congress, 1774-
1789, 25 vols. (Washington, D.C.: Library of Congress, 1976-2000), XXIV, 358. For King’s effort to ban slavery in
the territories, see Robinson, Slavery and the Structure of American Politics, 380.

"% For the controversy over the authorship of the sixth article, see Paul Finkelman, “Slavery and the Northwest
Ordinance: A Study in Ambiguity,” in Slavery and the Founders: Race and Liberty in the Age of Jefferson, 2™ ed.
(Armonk, NY: M.E. Sharpe, 2001), 41-42 and 209n13.
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neatly, as people from both the eastern states as well as southern states would move to the newly
created territory.

Interestingly, the southern states raised no objections to the sixth article. In a letter to
James Monroe, delegate William Grayson of Virginia wrote, “The clause respecting slavery was
agreed to by the Southern members for the purpose of preventing Tobacco & Indigo from being

made on the N.W. side of the Ohio, as well as for sevl. other political reasons.”*

Identifying
those “other political reasons” is difficult, but Grayson’s comments suggest that southerners
initially did not have a serious interest in the Northwest Territory. Perhaps they believed that
slaveholders would not move to the Northwest, but poorer farmers would. Regardless, these
suppositions were just that—mere best guesses at the makeup of the future citizens of the
territory, making Grayson’s comments conjectural. Alternatively, the historian Staughton Lynd
posits that southerners acquiesced for several reasons and offers an explanation for the political
motivation of acceding to the slavery prohibition. In 1787, southern delegates concerned
themselves more with the balance of sectional power in the Congress than with finding room for
slavery’s expansion. Precisely because the territory shared a boundary with the southern-
dominated lands south of the Ohio River, southerners believed any states formed out of the
Northwest Territory would ally with the South. Of course, northerners believed the exact
opposite. In his letter to Rufus King, Dane argued that territory that would become the state of
Ohio would “no doubt be settled chiefly by Eastern people,” and would most likely have the

same politics.”' Nevertheless, southerners hoped to influence politics in the Northwest Territory

by adding to its population. If southerners would emigrate to the territory, they could

2 William Grayson to James Monroe, 8 August 1787, in Letters of Delegates to Congress, XXIV, 393.

2! Dane to King, July 16, 1787, in Letters of Delegates to Congress, XXIV, 358. See also Dane to King, August 12,
1787, in ibid., XXIV, 401-403 and Staughton Lynd, “The Compromise of 1787,” Political Science Quarterly 81
(June 1966): 229-230.
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undoubtedly sway the political attitudes of the three territories that would eventually be created.
But any effort among southerners to influence the politics of the Northwest Territory would
require a broad degree of self-government.

Southerners had a second reason for assenting to the ordinance as amended. Lynd has
produced evidence suggesting that the North and South had arrived at an implicit compromise on
the issue of slavery that would bar its presence from the Northwest Ordinance while keeping
silent on its status in the territory south of the Ohio River.** In the initial version of a new
ordinance for the creation of territorial governments, written in September 1786, the drafting
committee made no distinction of what territory fell under its jurisdiction, instead providing for a
general form of territorial government that the federal government could apply anywhere and at
any time.”> In July 1787, however, the committee changed the wording to reflect its application
to the Northwest Territory, drawing “an explicit East-West line through the Western territories

by legislating for the Northwest alone.””*

Limiting the geographic scope of the legislation
produced an arrangement by which the northwest would remain free territory, while the federal
government would remain silent on the status of slavery in the territory south of the Ohio River.
Given the evidence, no historian can offer a definitive explanation on why southerners
did not object to the prohibition of slavery in the Northwest Territory. Placing the debate in its
historical context, however, provides a reasonably solid explanation. In 1784, nearly all the

southern delegates in the Congress except Thomas Jefferson and one North Carolina delegate

voted to strike the slavery prohibition from the Ordinance of 1784.% In that case, the interdiction

22 Lynd, “Compromise of 1787,” 231-232.

? See JCC, XXXI, 669-673.

# Lynd, “Compromise of 1787, 231. Lynd argues that this alteration in the ordinance represents not only a
compromise on where slavery could or could not exist in the western territories, but also a compromise related to
passage of the three-fifths ordinance being debated at the same time at the Constitutional Convention in
Philadelphia. For the study of popular sovereignty, the former is of greater concern.

> JCC, XXVI, 247,
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would have applied to all western lands. Furthermore, it provided a specific timetable for the
ultimate end of slavery in the future western states. Three years later, the Northwest Ordinance
contained a slavery ban for a region that did not seem suited to large-scale plantation agriculture,
but made no interdiction of slavery in lands south of the Ohio River. The lands of the southwest
seemed the most viable outlet for southern expansion. Furthermore, the fact that the slavery ban
in the 1787 ordinance went into effect immediately actually weakened its effect. The ordinance
made no statement on the status of slaves already in the territory, which politicians and courts
alike often interpreted as an exemption; after all, how could the government deprive an existing
slaveholder of his property without notice or compensation.”® The lack of clarity in the
ordinance provided an entering wedge, albeit a small one, whereby slavery could possibly exist
in the territory. Settlers in the territory would soon exploit the lack of precision in the Northwest
Ordinance. Southerners most likely looked at the northwest as a secondary concern. They fixed
their eyes on the rich lands of the southwest, where plantation agriculture would soon boom. By
creating a de facto dividing line between free and slave territory, the future of slavery in the
southwest seemed secure. In later years, southerners would regret the decisions they made in the
debate on the Northwest Ordinance, but from the vantage point of 1787, it may well have seemed
like a good deal for their region.

In its final form, the Northwest Ordinance prohibited slavery in the territory—at least at
first glance. Yet constitutional scholars have noted numerous flaws in the document that not
only reveal the haste in which the delegates added the slavery prohibition, but also cast doubt on
the actual status of slavery in the Northwest Territory. The sixth article interdicted slavery in the
future, but said nothing about the status of any slaves living in the territory prior to its passage.

Conflicting language within the ordinance itself muddled the meaning of the slavery prohibition.

% Finkelman, “Slavery and the Northwest Ordinance,” 44-46, 51-55.
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The delegates left intact language referring to “free male inhabitants” in several parts of the
document.”” The ordinance left considerable room for legal wrangling, if not outright evasion of
the intended purpose of the sixth article, to prohibit slavery. Indeed, settlers in the Northwest
Territory would soon test the boundaries of the famous sixth article by questioning its true
meaning and objecting to its ultimate application. Likewise, they would challenge the broad
authority of the federal government over the territories—or at the very least its expediency.
Specifically, they would come to question the federal government’s authority to prohibit slavery
in one place and not the other. Some would question the power altogether, arguing that the
citizens of the territories themselves could best regulate their domestic affairs.

Almost three years passed after the passage of the Northwest Ordinance before the
federal government set to work on organizing the territory south of the Ohio River. In April
1790, the federal government accepted North Carolina’s cession of the territory that would
become the state of Tennessee.”® Congress acted quickly to organize the cession as a territory,
and in May 1790, they passed with little debate what has become known as the Southwest
Ordinance.” The law applied all the terms of the Northwest Ordinance to the new territory,
“except so far as is otherwise provided in the conditions™ of the cession of North Carolina; that
is, it excluded the slavery prohibition of the sixth article.”® By applying the Northwest
Ordinance—save the sixth article—Congress set a precedent in creating the Southwest Territory.
Future territorial legislation usually replicated the terms of the Ordinance of 1787, except in

respect to slavery. North Carolina’s terms of cession forced the hand of Congress, as they

27 For the definitive discussion of this and other conflicting clauses within the Northwest Ordinance, see ibid., 44-49.
2 Act of April 2, 1790, ch. VL, 2 U.S. Statutes at Large, 106-109. The Southwest Ordinance applied initially only to
the North Carolina cession—the future state of Tennessee. The future state of Kentucky remained part of Virginia
until it became a state in 1792.

¥ Annals of Congress (hereafter cited as AC), Senate, 1% Cong., 2™ Sess, 978, 985-988, 999-1000.

30 Act of May 26, 1790, ch. VI, 2 U.S. Statutes at Large, 123.
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stipulated, “That no regulations made or to be made by Congress, shall tend to emancipate

31
slaves.”

Whether as part of an actual compromise, an implicit understanding, or some other
unknown arrangement, Congress had assented to a dividing line for slavery. In this case,
Congress undoubtedly believed it was acting in the best interests of settlers in both the Northwest
and the Southwest Territories by prohibiting slavery in one and remaining silent on the question
in the other.

Though Congress quickly dispatched with provisions for territorial government in the
Southwest Territory, it did not act with such haste in forming a state from it. Kentucky, which
lay along the northern border, became a state in 1792, but the Southwest Territory remained just
that—a territory.>> Weary of territorial government and possessing the requisite number of
residents for statehood, the residents of Tennessee petitioned for statehood in early 1796.* What
might have seemed like a simple legislative process became complicated when some
congressmen raised questions about the technical power of admitting a state. Did the territory
automatically become a state upon meeting the conditions stipulated in the Northwest Ordinance
or did Congress have the jurisdiction to grant statehood at its discretion.*® In the debate over
how a territory gained statehood, two schools of thought emerged regarding the status of the
territory and Congress’s role in creating states. On the one hand certain congressmen argued
that, in the words of South Carolina Federalist William Loughton Smith, “Congress was alone

competent to form the Territory into one or more States;” therefore it possessed solely the power

of actually granting statehood rather than merely certifying that the requirements

3! The deed of cession is printed in Act of April 2, 1790, ch. VI, 2 U.S. Statutes at Large, 106-109, quote on p. 108.
32 Because Kentucky remained part of the state of Virginia until its admission to the Union as a separate state, only
Virginia could permit or prohibit slavery within its bounds. And because Kentucky never had a territorial phase, the
decision rested undisputedly with the Kentuckians after 1792. See John Craig Hammond, Slavery, Freedom, and
Expansion in the Early American West (Charlottesville: University of Virginia Press, 2007), 11-12.

3 AC, House, 4™ Cong., 1% Sess, 892.

** See AC, House, 4™ Cong., 1* Sess, 1299-1329.
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had been met.*> Other legislators argued for a more permissive interpretation of the law. Robert
Goodloe Harper, another South Carolina Federalist, contended that, “in all questions relative to
the formation of Governments, the wish of the people ought to be gratifed,” that “whenever it
should appear to be the wish of the United States, or any considerable portion of them, to be

36
77" Because the

governed in such or such a manner, their inclination should be attended to.
Tennesseans desired statehood and had met the requirements as outlined by Congress, their
statehood should proceed automatically. In the case of Tennessee, Smith and Harper might have
disagreed on the power of Congress over slavery in the territories, but most southerners sided
with Harper.

In one sense, the debate seems esoteric, but the ultimate decision had real implications for
the future. Both sides argued from a perspective beyond the immediate concern of Tennessee;
they recognized that their actions would set precedent for the admission of subsequent states.
Furthermore, the whole issue touched on the delicate situation of territorial government itself. In
reality, the old debates from 1787—where politicians argued over the power of the federal
government—had never completely disappeared.

Some members of the Federalist Party—with the notable exception of Harper—tended to
look at the revised territorial government process as entirely suitable; the territories needed a
period of gestation in which they could mature into full participation in the political life of the
United States. Federalists from New England especially adhered to this view. Their opposition
seemed uncomfortable with the status of the territories, as the new system bore more than a faint

resemblance to a colonial system of government. Should the nation rule its territories in such an

aristocratic manner—much like the relation of Great Britain to the American colonies? James

35 Ibid., 1301.
3¢ Ibid., 1305.
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Madison argued that the “inhabitants of that district of country were at present in a degraded
situation,” meaning that they had no representation in Congress and a limited power of internal
legislation.’” The writer of the Constitution betrayed his discomfort with the process of creating
subordinate territorial governments that limited the sovereignty of Americans who had moved
west. The concerns coming from both sides of the debate suggest that politicians had not yet
settled their minds on how much power either the citizens of a territory or Congress should have
regarding territorial government or state making. Tennessee gained admission on June 1, 1796,
but the issues discussed in the debate over its statehood remained largely unresolved.*®

While Congress debated statehood for Tennessee, citizens in the Northwest Territory
began raising their own questions about the issue of slavery north of the Ohio River. In May
1796, a committee of four citizens in St. Clair and Randolph counties transmitted a memorial to
Congress asking for the suspension of the slavery prohibition. The citizens argued that the sixth
article of the Northwest Ordinance constituted an ex post facto law, thereby depriving them of
their property “without their consent or concurrence.”™ The political climate in the western part
of the Northwest Territory—the remainder of the original territory after Ohio became a state in
1803—reflected the fact that citizens from both the eastern states as well as the upper South had
emigrated to the region, thus fulfilling the predictions of Nathan Dane and many southerners—
William Grayson excepted. In 1787, these individuals had claimed that citizens from their
respective sections would emigrate and dominate the politics of the territory. As the Northwest

Territory grew, settlers in the eastern portion tended not to support slavery. In the western

37 Ibid., 1309.

3 Act of June 1, 1796, ch. XLVII, 1 U.S. Statutes at Large, 491-492.

39 “Slavery and the Exchange of Certain Donations of Land in the Northwestern Territory,” May 12, 1796, American
State Papers (hereafter cited as ASP): Public Lands, 1:69. For the context of this memorial and a discussion of
internal debate over slavery in Illinois, see Nicole Etcheson, The Emerging Midwest: Upland Southerners and the
Political Culture of the Old Northwest, 1787-1861 (Bloomington: Indiana University Press, 1996), 15-26.
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portion, where upland southerners had settled, politics had a more proslavery bent. A committee
appointed by Congress to address the St. Clair and Randolph memorial disputed its contents,
arguing that “an alteration of the ordinance, in the manner prayed for by the petitioners, would be

%0 The memorial itself revealed an

disagreeable to many of the inhabitants of the said territory.
inescapable fact: slavery did exist in the Northwest Territory in spite of the prohibition.

The slavery issue, as raised by this initial memorial, represented two distinct but
complementary power struggles ensuing in the Northwest Territory. First, an internal struggle
between Ohio Valley settlers hailing from the South and those who came from the eastern states
raised issues of who would control the three districts that would eventually become the states of
[llinois, Indiana, and Ohio. Some members of the Federalist Party, most notably the Northwest
Territory’s governor, Arthur St. Clair, questioned not only the loyalty of the “multitude of
indigent and ignorant people” who resided in the territory, but also their ability to govern
themselves.*! On the other side, a cadre of Virginia settlers, many of whom owned slaves,
desired the repeal of the sixth article of the Northwest Ordinance and the creation of a slave
society, albeit on a drastically smaller scale than that of their home state. In the middle stood a
significant group of upland southern yeomen who believed the current territorial status smacked
of aristocracy and arbitrary government. They opposed the Federalist leaders, but also resented
the introduction of slavery as a hindrance to their prosperity in the new territory.** Still, both the
Virginians and the southern yeomen believed that they had the upper hand in the struggle and

would win if the issue of sustaining or repealing the slavery prohibition came to a plebiscite.

This scenario would continue to play out in the territory for much of the next ten years. In the

40 «Slavery and the Exchange of Certain Donations of Land in the Northwestern Territory,” May 12, 1796, ASP:
Public Lands, 1:68.

41 Arthur St. Clair to James Ross, December 1799, quoted in Etcheson, The Emerging Midwest, 16.

*2 Nicole Etcheson addresses. the Northwest Territory’s complex political milieu in ibid., 15-26, 63-71, and passim.

27

www.manaraa.com



process of petitioning Congress for repeal of the slavery prohibition, or in some cases petitioning
to sustain it, the settlers of the Northwest Territory showed their desire for self-government—
asserting that they could best determine their own domestic affairs.

Nearly two years after Congress received the St. Clair and Randolph petition, legislators
addressed the subject of territorial expansion in a vast expanse of land west of the state of
Georgia. That state had claimed rights to the lands making up the present-day states of Alabama
and Mississippi for some time. During the second session of the fifth Congress, the House of
Representatives voted against Georgia’s claim and immediately set out to organize the large
district into a territory. In the course of the debate over the bill to create Mississippi Territory, a
Federalist congressman from Massachusetts moved to strike out a clause in the bill that
exempted the territory from the Northwest Ordinance’s ban on slavery.”> George Thatcher’s
motion prompted a heated discussion on the issue of slavery and whether the federal government
or settlers within the territory should determine its status. Southerners vigorously objected to
exclusion of slavery in this region. Planters in the Natchez district—the extreme western portion
of what would become Mississippi Territory— already held slaves. Furthermore, southerners
saw the vast territory as a natural place to escape the depleted soils of the Atlantic states and
extend their agricultural pursuits.** Any effort to prohibit slavery in Mississippi Territory
constituted an attack on southern economic expansion, as a group of Natchez planters argued in a
1797 petition to Congress.” In September of that year, Andrew Ellicott had noted opposition to
a ban on slavery in the Natchez district to Secretary of State Timothy Pickering. Ellicott, a

Pennsylvania Quaker opposed to slavery, had worked with the Spanish authorities in the district

“ For the debate on the bill, see AC, House, 5™ Cong., 2™ Sess., 1277-1312.

* See Adam Rothman, Slave Country: American Expansion and the Origins of the Deep South (Cambridge:
Harvard University Press, 2005), 24-26 and passim.

* Ibid., 49-50.
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on boundary issues after the ratification of Pinckney’s Treaty in 1796. Accordingly, he
possessed an intimate knowledge of the political situation in the region. “Slavery though
disagreeable to us northern people,” he wrote, “it would certainly be expedient to let it continue
in this district, where they are numerous, upon the same footing it is at present in the southern
States.”*® The people of the Natchez district, he noted, objected to the Northwest Ordinance
precisely because of its ban on slavery. So, too, did southerners.

Southern legislators in Congress gave voice to these concerns. Robert Goodloe Harper
sought to place the ban on slavery in the Northwest Territory in context while proving its
inexpediency in the case in question. “In the Northwestern Territory the regulation forbidding
slavery was a very proper one,” he argued, “as the people inhabiting that part of the country were
from parts where slavery did not prevail” whereas in Mississippi Territory, “that species of
property already exists, and persons emigrating there from the Southern States would carry with
them property of this kind.”*’ Other southerners—and, curiously, at least one New England
Federalist—concurred. Harrison Gray Otis of Massachusetts argued that southerners would
settle the territory; therefore, Congress should assent to the wishes of the people who would live
there. Furthermore, he predicted a slave insurrection among slaves in the Natchez district if
Congress passed the amendment of his Massachusetts colleague.*® A Virginia congressman
articulated a theory that would become a staple of the slavery-in-the-territories argument.
Barring slavery at this point made no sense, John Nicholas argued, as the territory could make

that determination for itself at the time it applied for statehood.*’

4 Andrew Ellicott to the Secretary of State, September 24, 1797, in Clarence Edwin Carter, ed., The Territorial
Papers of the United States (hereafter cited as Territorial Papers), The Territory of Mississippi, 1798-1817
(Washington D.C.: United States Government Printing Office, 1937), V, 5.

7 AC, House, 5™ Cong., 2™ Sess., 1306.

* Ibid., 1308.

¥ Ibid., 1310.
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Several key issues became clearer over the course of the Mississippi debate. Thatcher
made his motion from what at the time represented an extreme position against slavery, that the

institution violated “the rights of man.”°

Many of his northern colleagues agreed with him,
though few used such strong words. Southerners like Harper and Nicholas did not address the
moral argument itself, except in arguing that diffusion of slavery would actually prove a boon to
the slaves. Instead, they assumed a position that the prohibition against slavery in this region
would hinder emigration and prevent free white property holders in exercising their right to own
slaves. Southerners believed that the debate had portrayed their section, according to John

Rutledge, Jr. of South Carolina, “in an odious light.””!

Rarely in these years did congressmen
engage in such heated criticism aimed at one section from another. In this case, though, a
northerner sought to prohibit slavery in a region understood as within the orbit of the South, and
in unusually harsh terms. Rutledge responded in kind, chastising Thatcher for “uttering

philippics against a practice with which his and their philosophy is at war.”*

Many southerners
at the time embraced the diffusion argument and spoke of an eventual end of slavery in America,
but they bitterly resented the northern offensive against the peculiar institution. Southerners
insisted that Congress should not interfere with slavery in Mississippi Territory, but that the
decision should rightfully be left to those who settled in the region. This argument did not
necessarily deny Congress of the legal right to bar slavery from the territories, but it certainly
questioned the expediency of congressional action. In an uncharacteristically bitter debate, the

members of the Fifth Congress went a long way in defining the boundaries of the argument

concerning slavery in the territories.

0 Ibid., 1311.
SUIbid., 1307.
52 Ibid.
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George Thatcher’s motion to prohibit slavery in a territory south of the Ohio River—the
first instance of its kind—failed when the act creating the Mississippi Territory became law on
April 7, 1798.% Just days before, Timothy Pickering penned a letter to Andrew Ellicott notifying
him that the bill had passed in the Senate and would almost certainly become law.>* Mississippi
Territory had become the first territory created beyond the aegis of the Northwest and Southwest
Ordinances, but the dividing line between free and slave territories implicitly created by those
acts seemed solidified. And southerners had made their case that only the residents of
Mississippi Territory could make the final decision on whether to permit or prohibit slavery.

Congress seemed to have established a pattern by which territories north of the Ohio
River would remain free, while those south of the river would remain open to the institution.
However, settlers in the Northwest Territory continued to argue about slavery. Congress’s
rejection of the 1796 memorial asking for suspension of the sixth article had not given rest to the
desire of some settlers to introduce slavery in some form within that territory. The Territory of
Indiana became a flash point in this dispute. Created in 1800 as preparation for the entry of Ohio
into the Union, Indiana Territory encompassed a long swath of land bounded on the south by the
Ohio River and on the west by the Mississippi. The Ohio portion of the Northwest Territory
never seriously countenanced slavery, but settlers in to the west had different opinions.™
Numerous Virginia citizens and other individuals from the upper South, in addition to settlers
from the eastern states, had migrated into what became Indiana Territory. The mix of
southerners and easterners made for occasionally fractious politics in the region. In February

1803, William Henry Harrison, the president of a proslavery convention held at Vincennes,

53 Act of April 7, 1798, ch. XXVIII, 1 U.S. Statutes at Large, 549-550.

* The Secretary of State to Andrew Ellicott, March 27, 1798, in Carter, ed., Territorial Papers, The Territory of
Mississippi, 1798-1817, V, 15-16.

> For details on the partition of the Northwest Territory and creation of the state of Ohio, see “Application to Erect
the Northwestern Territory into a State,” 4SP: Miscellaneous, 1:325-329.
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Indiana, to explore the option of suspending the slavery prohibition, communicated a memorial
to Congress “declaring the consent of the people of Indiana” to remove the ban on slavery for a
period of ten years.”® After the ten-year period had ended, the prohibition of slavery would
resume, but any slaves in the territory and their issue would remain enslaved. The Vincennes
petition would ensure a small but perpetual slave community in Indiana, and quite possibly could
provoke an eventual repeal of the sixth article.

Historians have analyzed Harrison’s actions and motives in calling for a proslavery
convention in December 1802 and have cited economic concerns as the chief goal behind
permitting slavery in Indiana Territory. Proslavery citizens believed the admission of slavery
would increase emigration to the territory and provide a ready labor source for agriculture.”” The
way in which Harrison and his allies went about seeking their goals, however, is far more
interesting. The governor and the delegates to the Vincennes Convention exhibited a broad
knowledge of the ambiguity in congressional dealings with the territories. Congress had
continually wrestled with the competing ideas of federal control over territorial affairs versus
local self-government. By arguing that suspension of the sixth article had “the consent of the
people of Indiana,” Harrison and his fellow memorialists appealed to the legislators who
endorsed greater authority for settlers over their own internal affairs. Yet Harrison could hardly
prove that the Vincennes Convention represented the will of a majority of the territory’s citizens.

The committee appointed by the House of Representatives to examine the Vincennes
memorial viewed it with skepticism for several reasons. It recommended that Congress deny the

request, as “the labor of slaves is not necessary to promote the growth and settlement of colonies

% 4C, House, 7t Cong., nd Sess., 473. For a discussion of the situation regarding slavery in the Northwest
Territory, see Hammond, Slavery, Freedom, and Expansion in the Early American West, 96-150.

7 For a brief discussion of these factors, see Hammond, Slavery, Freedom, and Expansion in the Early American
West, 103-113. See also Paul Finkelman, “Evading the Ordinance: The Persistence of Bondage in Indiana and
Ilinois,” in Slavery and the Founders, 58-80.
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¥ The northern makeup of the committee likely influenced this argument; only

in that region.
its chairman, John Randolph of Virginia, lived in the South. Legal historian Paul Finkelman has
noted a second reason why the committee may have rejected the memorial. Indiana’s proximity
to British territory may have provoked fear that the British would resort to their old tactics of
offering freedom to American slaves in the case of a war, providing the committee with another
reason to reject the memorialists’ request.”” Perhaps, too, the committee recognized that
Harrison could hardly lay claim to represent the true will of the majority. For reasons unclear,
Congress deferred action on the petition and the Randolph committee’s report. When Congress
resumed in the next session, another committee composed solely of southern congressmen
drafted a far more favorable report, recommending that Congress suspend the sixth article as
requested. However, the committee called for gradual emancipation of the descendants of any
slaves brought to Indiana.®® For a short time, the proslavery faction held out hope based on the
committee’s favorable report. One Indianan wrote to a friend that “the prospect of establishing
Slavery among us brightens daily,” and alleged that “the [P]resident is decidedly in favor of th[e
ar]ticle in our ordinance agt Slavery being repealed.”®' In spite of the report and the high hopes
of the Indiana proslavery faction, Congress took no action on the Vincennes memorial.
Undeterred, the proslavery faction in Indiana persisted in its efforts. A steady stream of
petitions made their way to Washington over the next few years as proslaveryites in Indiana

sought to get their way, while antislavery settlers aimed to prevent the repeal of the sixth article.

Both sides used the rhetoric of local government and popular will to get their way. The

58 “Indiana Territory,” March 2, 1803, ASP: Public Lands, 1:160. All of the relevant petitions are also compiled in
Jacob Piatt Dunn, ed., Slavery Petitions and Papers (Indianapolis: Bowen-Merrill Company, 1893).

59 Finkelman, “Evading the Ordinance,” in Slavery and the Founders, 66.

80 «Second Report on Petition of the Vincennes Convention,” February 17, 1804, in Dunn, ed., Slavery Petitions and
Papers, 33.

8! John Rice Jones to Judge [Thomas T.] Davis, January 21, 1804, in Carter, ed., Territorial Papers, The Territory of
Indiana, 1800-1810, VII, 169.
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proslavery faction followed up their initial efforts with a subsequent series of petitions asking for
suspension of the sixth article for ten years. Again the petitioners asserted that they represented
the popular will.”> And again, a committee in Congress received favorably the memorials
written in 1805. This time the committee noted, “The suspension of this article is an object
almost universally desired in that Territory,” a point the antislavery faction would certainly
debate.”” However, measuring the true level of proslavery support in Indiana is impossible.
Regardless of whether a majority of the territory’s citizens preferred suspension, Congress again
followed the now-familiar pattern of calling a committee to address the Indiana memorials and
then taking no action on the committee report.

In the meantime, the proslavery settlers in Indiana Territory devised a way of
circumventing the prohibition of slavery by creating a system of “indentured servitude,” by
which slave owners held their slaves to a term of service rather than in perpetual slavery.® This
extralegal method of permitting de facto slavery outraged the antislavery faction in the territory,
which petitioned Congress on its own behalf in 1807. The proslavery settlers controlled the
territorial legislature, which had recently passed another set of resolutions calling for the repeal
of the sixth article, this time in perhaps the strongest words used in the whole debate.”® Again,
the memorialists asserted that the citizens of Indiana “decidedly approve of the toleration of
slavery” and that allowing slavery to exist there would provide a safety valve for the southern
states. But this time they went a step further, posing a question to Congress: “Slavery is

tolerated in the Territories of Orleans, Mississippi, and Louisiana: why should this Territory be

62 See, for example, “Memorial from Randolph and St. Clair Counties, 1805,” December 1805, in Dunn, ed., Slavery
Petitions and Papers, 41-50, esp. p. 43.

63 “Report on the Petitions of 1805,” February 14, 1806, in Dunn, ed., Slavery Petitions and Papers, 53.

% See Finkelman, “Evading the Ordinance,” in Slavery and the Founders, 68-73.

65 “Legislative Resolutions of 1807,” January 21, 1807, in Dunn, ed., Slavery Petitions and Papers, 65-67.
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excepted?””®

The petitioners asserted that the Northwest Ordinance deprived them of rights
equal with those of the other territories. The latest petition from Indiana again appealed to the
spirit of local government and congressional nonintervention with slavery by arguing that
Congress had committed a wrong by imposing conditions on matters of local concern.

Disgusted with the action of the territory’s Legislative Council and House of
Representatives, the antislavery forces called for their own convention to address the issue. They
specifically questioned the opinion expressed in previous congressional reports that the
proslavery faction represented the majority will of Indiana Territory. Furthermore, the Clark
County petitioners called for Congress to “suspend any legislative act on this subject until we
shall, by the constitution, be admitted into the Union, and have a right to adopt such a
constitution, in this respect, as may comport with the wishes of a majority of the citizens.”®’ The
antislavery coalition had used the strategy of their proslavery adversaries and appealed to
Congress to let the territory decide the issue for itself when drafting a state constitution. One
student of Indiana history has remarked that this appeal represented the doctrine of popular
sovereignty, “antedat[ing] by forty years the letter of General Cass in which the doctrine is
commonly supposed to have been first enunciated.”®®

Congress had seemingly grown weary of the infighting in Indiana and the steady stream
of petitions sent from that territory. The committee that received the memorial of the Indiana

territorial legislature had recommended suspending the sixth article on the terms asked for,

noting that many of the emigrants to that territory came from southern states and citing a need

% Quotes from “Slavery in the Indiana Territory, September 19, 1807, ASP: Miscellaneous, 1:485.
87 «Counter-Petition of Clark County [1807],” September 19, 1807, in ibid., 77-78.
58 Jacob Piatt Dunn, Indiana: A Redemption from Slavery, 2™ ed. (Boston: Houghton Mifflin, 1905), 359.
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for increased emigration.”” Nine months later the Senate favorably received the antislavery
resolutions from Clark County, deeming it inexpedient to repeal the sixth article.”” The political
seesaw that the slavery issue had become began to slow after this last report. The flow of
petitions slowed as proslavery settlers found it easier to evade the law rather than change it, and
as antislavery settlers mobilized and began to assume more control of territorial affairs.”’
Evasion of the law became particularly clear in Illinois Territory, where settlers actively
practiced the “indentured servitude” ploy first devised in Indiana Territory. The fractious
politics in Indiana Territory had provoked settlers in Illinois to seek a second division of the
original Northwest Territory.”* Illinois become a separate territory effective March 1, 1809,
which “virtually killed proslavery hopes in what was to become Indiana itself.””* After this
point, the debate on slavery in Indiana Territory quieted considerably as Congress denied action
on the sixth article and the antislavery movement gained popularity. In Illinois, however, history
seemed to repeat itself as proslavery and antislavery forces repeated the battles fought to the east.
Proslaveryites controlled the legislature and passed a series of laws designed to circumvent the
sixth article. In Illinois, leaders devised a strategy similar to that of Indiana’s proslavery faction,
but also informed by the ultimate failure of the Indianans to change policy. Proslavery
[llinoisans resolved to maintain their indentured servant laws until the territory achieved
statechood. After becoming a state, the proslavery party believed it could move for a
constitutional amendment to permit slavery. Of course, any such amendment would imply that

the Northwest Ordinance had no bearing on the region once the separate territories became

% “House Report on the [Indiana Legislative Resolutions of 1807],” February 12, 1807, in Dunn, ed., Slavery
Petitions and Papers, 67-68.

70 «Report on [Slavery in Indiana Territory],” November 13, 1807, in ibid., 79.

! Finkelman, “Evading the Ordinance,” in Slavery and the Founders, 68, 72-73.

2 See Hammond, Slavery, Expansion, and the American West, 115-123.

3 Duncan MacLeod, Slavery, Race, and the American Revolution (Cambridge: Cambridge University Press, 1974),
103.
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states, an argument that some northerners considered questionable and certainly in bad faith. In
the meantime, indentured servitude would suffice.

Over the previous quarter century, the United States had grappled with how to organize
and administer the regions west of the original thirteen states. The issue of slavery had
complicated the creation of a territorial system, especially with respect to who had the right to
determine the status of the institution in the national domain. The federal government ultimately
settled on a compromise, which prohibited slavery in the northwest while implicitly permitting it
in the southwest. Americans south of the Ohio River could determine the status of slavery for
themselves, though few believed that they would prohibit it. The outright ban on slavery in the
Ordinance of 1787 prevailed in the northwest. Opposition to the slavery ban had surely
emerged in the southernmost part of the Northwest Territory—and would continue for some
time—but the system seemed to please a majority of Americans eager to settle the western
territories.

Issues concerning territorial self-government and slavery had held a significant place in
the discussion over American territorial expansion into the lands east of the Mississippi River.
These same concerns appeared during the settlement of the nation’s grandest territorial
acquisition—the Louisiana Purchase. The acquisition of this vast region from France seemed to
defy comprehension; indeed, neither seller nor buyer knew its exact boundaries. Such a
mammoth territory promised tremendous space for national expansion, even as it presented
numerous challenges to the federal government, which would have to organize and secure the

land as well as try to assimilate its residents—once foreign subjects but now American citizens.”*

" For a discussion of these issues, see Peter J. Kastor, The Nation’s Crucible: The Louisiana Purchase and the
Creation of America (New Haven: Yale University Press, 2004), 19-75.
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Slavery had existed in Louisiana practically since the colony’s founding. Settlers of
French and Spanish descent held property in human chattel in a system that at one time had been
far more permissive than its Anglo-American counterpart. By the 1790s, slavery in Louisiana
had become increasingly rigid.” In its treaty negotiations with the United States, France ensured
that any residents of Louisiana would not only gain citizenship, but also all of the rights of
property and religion—both delicate issues—that Americans had by their constitution.
Consequently, the federal government would have to contend with this stipulation whenever it
began the process of creating territories in the purchase.

Leaders initiated the process of organization promptly, desiring to establish control
quickly over the territory and its citizens and begin the process of assimilation. Regarding the
citizens and their interests, a judge from Indiana Territory wrote that he desired to “promote their
future prosperity by Granting them a Territorial Government in their own Country And Organize
Such a System of Policy as may be Consonant with their wishes And congenial to the American
Character.”’® According to an inhabitant of Louisiana, encouraging southern emigration
required that the government make clear that slave property would have legal protection. The
citizens of Louisiana, he wrote to a Kentucky congressman, “are very much Interested in
Obtaining a Ulimited [sic] Slavery Many of them hold a considerable part of their Estate in that
Species of property.””’ Most settlers voiced similar concerns; they strongly desired a broad
degree of self-government and the right to determine their own local customs.

Congress addressed these issues in the early months of 1804 when it debated the

organization of territories in the Louisiana Purchase. Louisiana presented Congress with a

3 Ibid., 29-32. See also Jon Kukla, 4 Wilderness So Immense: The Louisiana Purchase and the Destiny of America
(New York: Alfred A. Knopf, 2003).

76 John Edgar to John Fowler, September 25, 1803, in Carter, ed., Territorial Papers, The Territory of Louisiana-
Missouri, 1803-1806, XIII, 6-7.

7 Ibid., 7.
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problem that it had not encountered in any previous effort to organize a territory—its citizens (at
least those at the time of the purchase) would be naturalized Americans. They had lived as
colonial subjects under a monarchy; they would now live in a federal republic. In December
1803, a Senate committee began drafting legislation to create territorial governments for
Louisiana.” Some three weeks later, the full Senate received the committee’s work and began
deliberations on the bill. The fourth section of the Senate’s initial legislation stipulated that the
president would select “thirteen of the most fit and discreet persons of the Territory” to serve as a
Legislative Council, which would advise the territorial governor on internal matters.”” Senators
approved the stiuplation, but it faced considerable opposition in the House of Representatives. In
February 1804, that body began a lengthy debate over the ability of the Louisianans to govern
themselves in the American mold, an argument that would recur over forty-five years later with
the acquisition of the Mexican Cession. In short, the proper way to govern Louisiana
confounded members of Congress, especially those of the popularly elected lower house. House
members quickly began deliberations on an act to create two territories out of the vast purchase,
but found it difficult to agree on how to structure the legislative branch of the territorial
governments. The clause in the Senate’s bill differed from recent practice; as many congressmen
noted, the legislation for Mississippi Territory provided for popular election of a legislative
council. Some individuals, including members of Congress, questioned why this sufficed for
Mississippi Territory and not the territories of the Louisiana Purchase.

The representatives quickly fell into two camps. One side demanded the striking of the
original fourth section and its replacement with a clause permitting popular election of a council.

The other side argued for the wisdom of the section as drafted, as it would allow the naturalized

8 Senate Journal, 8" Cong., 1% Sess., 320-321.
™ For the text of the fourth section as initially proposed, see AC, House, g Cong., 1* Sess., 1054.
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citizens of the territories to mature and learn the way of American republican institutions. As
William Eustis of Massachusetts argued, “the principles of civil liberty cannot be suddenly
ingrafted upon a people accustomed to a regimen of a distinctly opposite hue.”® The people of
Louisiana, according to Eustis and his like-minded colleagues, could not yet engage in self-
government because they had never done so before. Giving them such a broad franchise could
allow unscrupulous men to seize control of the territorial government. Furthermore, such action
could allow those not professing loyalty to the American government to attempt some sort of
coup against American authority. A Pennsylvania congressman cited reports that when
American authorities in New Orleans lowered the French flag and raised the Stars and Stripes,
the people present cried, proving that the cession “had not been received with approbation by
them.”® Other congressmen suggested that Congress had a duty to provide for Louisiana’s
government, as the territory stood “in nearly the same relation to us as if they were a conquered
territory.”®* “The object of this bill,” James Holland of North Carolina noted, “is to extend the
laws of the United States over Louisiana, not to enable the people of Louisiana to make laws.”*
To his mind, Congress needed to provide a system of government specifically suited to the
unique conditions under which Louisiana became American property. Only after American rule
had been established and the allegiance of the territories’ citizens secured could Congress
consider granting self-government.

The opposition met these arguments with considerable vigor. First, several legislators

posited that Congress had little choice but to grant the Louisiana territories self-government, as

the treaty between the United States and France provided for just this. Representing the opinion

8 Ibid., 1058.
81 Ibid., 1061.
82 Ibid., 1058.
8 1bid., 1073.
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of many of his western colleagues, a Tennessee congressman argued that the majority of
Louisianans “conceive themselves entitled” to the right of self-government by the terms of the
treaty.** The fourth article most likely violated the purchase’s terms. Second, several members
of the House noted that the federal government had granted Mississippi Territory self-
government on local affairs. Congress owed it to the residents of Louisiana to integrate them
fully within the American political system—specifically by granting them self-government as
would normally proceed from any other act to territorial legislation. After all, might not
Louisiana’s citizens resent not having the same powers as their neighbor to the east? “I cannot
conceive,” remarked George Washington Campbell of Tennessee, “what can have rendered them
so different from those people of the Mississippi Territory; they were once the same people and
under the same Government, and they could not have then become unfit for self-government.”™
Nathaniel Macon of North Carolina concurred, asking “will they not expect the same grade of
government with the inhabitants of the Mississippi Territory, with whom they will have a
constant intercourse?”*®

Many of the congressmen who rejected the proposed restrictions on Louisiana added a
new dimension to the argument for self-government by attacking the notion of a pervasive
federal presence and interference in territorial affairs. Such misuse of federal authority
compromised the freedom of American citizens, regardless of how they gained their citizenship
or for how long they had held it. These individuals cast the debate in the terms of liberty versus

slavery, an argument that southerners in later years would use to defend the expansion of slavery

in the territories.®” Matthew Lyon of Kentucky castigated the opposition, stating that “the most

% Ibid., 1063.
% Ibid., 1066.
% Ibid., 1062.
¥ See William J. Cooper, Jr., Liberty and Slavery: Southern Politics to 1860 (New York: Alfred A. Knopf, 1982).
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ludicrous idea I have heard expressed on the subject is, that these people must be kept in slavery
until they can be learned to think and behave like freemen.”®® Another congressman asked, “Are
they blind to the difference between liberty and slavery? Are they insensible to the difference of

2% These congressmen rejected outright

laws made by themselves, and of laws made by others
the notion of a period of territorial tutelage, instead arguing that Congress had the obligation to
let Louisianans govern themselves. They did not conceive of the American territorial system as
one of quasi-colonial control over unincorporated lands, but a system that granted as broad a
degree of self-government as possible while providing for the orderly transition from territory to
state. Of course, both sides would probably have agreed to the latter statement, but they differed
considerably on the means to achieve that goal.

The House of Representatives voted by a sizeable majority to strike the original fourth
section of the bill and replace it with a more suitable framework for the legislative branch.”® The
legislation faced considerable opposition in conference negotiations with the Senate, which
preferred its original wording. Ultimately, the bill passed with the original section left intact,
ostensibly because a popular election of council members could result in legislators of different
nationalities who spoke different languages serving together, thereby confounding their work.”!
Congress exhibited considerable unease with the prospect of assimilating once-foreign subjects
into the Union. Nathaniel Macon stated it best when he said, “It is extremely difficult to legislate
for a people with whose habits and customs we are unacquainted.””

Nevertheless, the debate had proven most interesting to those who still wrestled with

notions of how the American territorial system should operate. Widely differing opinions on

8 4C, House, 8™ Cong., 1** Sess., 1060.

% Ibid., 1064.

% See ibid., 1078-1079, 1193-1194.

1 See AC, Senate, 8" Cong., 1* Sess., 289-290; AC, House, 1229-1230.
2 4C, House, 8" Cong., 1* Sess., 1063.
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how much self-government a territory could or should exercise still existed. Establishing a
pattern of who supported broad self-government and who endorsed strict federal control of the
territories proves difficult, yet certain general patterns appear. For the most part, congressmen
from the newer western states supported granting self-government to the territories of Louisiana.
Many, but not all, southerners joined them. The key support for the fourth section as originally
proposed came from the northeastern congressmen.” While roll call votes exhibit these general
patterns, however, they also reveal that the stark sectional divisions on the question of slavery
and self-government had not yet appeared. For its part, the Senate overwhelmingly supported
presidential appointment of the council; only nine senators voted to concur with the House and
revise the legislation.”

The 1804 debate over the Louisiana territorial legislation had steered clear of the slavery
issue, which also helps to explain why rigid sectional lines had not formed. Most leaders
understood, however, that the issues Congress addressed in the Louisiana debate would have the
potential to impact the institution at some point. At this moment, both houses of Congress
seemed convinced that the ubiquity of slavery in the territory and the treaty’s provisions
concerning property rights militated against any effort to prohibit the institution. Slavery had a
strong presence in the southern portion that became known as the Territory of Orleans.
However, settlers in the northern portion of the purchase—the Louisiana Territory—exhibited
wariness about the federal government’s intentions. The Territory of Orleans had a far greater
population and, therefore, the means to organize quickly a territorial government. Conditions in
the more sparsely settled Louisiana Territory presented challenges for creating a viable territorial

government, leading Congress to debate whether to annex temporarily the northern territory to

% See the speeches and roll call votes in 4C, House, 8" Cong., 1 Sess., 1078, 1194-1195, 1207, 1229.
" AC, Senate, 8" Cong., 1° Sess., 290.
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Indiana Territory for executive and judicial purposes. Exhibiting a keen awareness of affairs in
the Northwest Territory, William C. Carr, a St. Louis lawyer, expressed concern with the idea.
“Many were apprehensive that slavery would not only be prohibited,” he wrote to Kentucky
congressman John C. Breckinridge, “but the more ignorant were fearful lest those already in their
possession would also be manumitted. I discern from the Law, or that part of it which relates to
this district that Congress has been silent on the subject altho’ it has been permitted in the

. . .. 95
territory of Orleans under certain restrictions.”

The issue of slavery would soon enter the
discussion in both the Territory of Orleans and the Louisiana Territory.

Congress created the Territory of Orleans effective October 1, 1804, dividing the
Louisiana Purchase at the thirty-third parallel.”® The land south of this line became the Territory
of Orleans and that north became the District (later Territory) of Louisiana. Immediately upon
becoming a territory, the citizens of Orleans examined the enabling legislation and found it
wanting. Their objections mirrored those of the congressmen who had fought to strike the fourth
section of the bill regarding the legislative branch of the territorial government. The settlers
concurred with their allies in Congress, arguing that the law deprived them of self-government
guaranteed by the treaty of cession and the American constitution. They quickly submitted a
memorial to Congress, objecting to the enabling legislation and arguing that it had “no one
principle of republicanism in its composition.”’ Pierre Sauve, Pierre Derbigny, and Jean Noel
Destrehan, who drafted the memorial, sharply criticized the actions of Congress and challenged

its authority to enact such strict legislation. They illustrated a clear knowledge of the principles

written in the Declaration of Independence and the Constitution and accused Congress of not

% William C. Carr to John C. Breckinridge, July 7, 1804, in Carter, ed., Territorial Papers, The Territory of
Louisiana-Missouri, 1803-1806, XIII, 30.

% For the final draft of the law, see AC, Appendix, 8" Cong., 1*' Sess., 1293-1300.

97 “Remonstrance of the People of Louisiana Against the Political System Adopted by Congress for Them,”
December 31, 1804, in ASP: Miscellaneous, 1:398.
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living up to these high standards in creating territorial governments for Louisiana. According to
the petitioners, the law placed Louisiana in a seemingly perpetual state of subordination, arguing
that “no manifestation of what awaits us at the expiration of the law is yet made.”*®
Accordingly, the people of Louisiana would remain inferior to other American citizens until, “in
the school of slavery, we have learned how to be fiee, our rights shall be restored.””

In addition to demanding the right of local legislation, the petitioners raised a most
delicate subject—the foreign slave trade. The territorial legislation strictly forbade the
importation of slaves from Africa, a trade that the Constitution forbade after 1808 anyway. The
slave trade clause had provoked its own debate, particularly in the Senate, where members
argued over whether to accept the amendment by James Hillhouse of Connecticut banning the
foreign slave trade in Louisiana, or in the words of a Georgia senator, to “Let those people judge

it for themselves—the treaty is obligatory upon us.”'*

The law as passed imposed stiff penalties
for engaging in the foreign slave trade. Disregarding the relative unpopularity of the African
slave trade, the petitioners objected to its ban as unfair and an inconvenience to agriculture in the
territory. Echoing the words of the Georgia senator, Sauve, Derbigny, and Destrehan wrote,
“We only ask the right of deciding it for ourselves, and of being placed in this respect on an
equal footing with other States.”'"!

The House of Representatives received the memorial of the citizens of Orleans and

referred it to a committee chaired by John Randolph of Virginia. The committee was balanced

along sectional lines, but five of its seven members belonged to the Republican Party, which

% Ibid., 397.

% Ibid. Ttalics in the original.

1% For the Hillhouse amendment, see AC, Senate, 8" Cong, 1™ Sess., 240. Quote of Sen. James Jackson of Georgia
in Everett Somerville Brown, The Constitutional History of the Louisiana Purchase, 1803-1812 (Berkeley:
University of California Press, 1920), 113.

"' Ibid., 399.
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proved far more sympathetic to self-government than the Federalists. Some in Washington
questioned the loyalty of the three petitioners, given their French background and the way in
which they chastised the federal government for its approach toward territorial government in
Louisiana.'” The Randolph committee quickly answered the petition, stating that though “the
memorialists may have appreciated too highly the rights which have been secured to them by the

treaty of cession,” Congress should not disregard their grievances.'”

Randolph, who during the
first session of the Eighth Congress had voted in favor of expanding territorial self-
government,'® argued that revising the existing law would quiet discord in the territory and draw
the citizens closer to the Union. As long as Louisianans obeyed federal law, he wrote, “your
committee are at a loss to conceive how the United States are more interested in the internal

government of the Territory than of any other State in the Confederacy.”'*

However, the
Randolph committee rejected outright the memorialists’ objections to prohibiting the foreign
slave trade. The report nevertheless showed that certain members of Congress still supported
granting the territories broader power to legislate on their own affairs.

The Randolph committee evidently discussed their report with Sauve, Derbigny, and
Destrehan—who presented their memorial to Congress in person—before submitting it to the full
chamber. At its invitation, the three delegates from the Territory of Orleans penned a rejoinder
to the committee’s report. Not content with letting Randolph have the last word on the subject,
the memorialists further questioned the power of Congress to impose such strict control on the

territories. In the process, they raised an argument that would linger in the territorial debate for

years to come. Noting that some politicians had cited Article Four, Section Three of the

192 See Brown, The Constitutional History of the Louisiana Purchase, 155-156.

103 «Revision of the Political System Adopted for Louisiana,” January 25, 1805, in ASP: Miscellaneous, 1:417.
1% 4C, House, 8™ Cong., 1% Sess., 1078, 1206-1207.

105 «Revision of the Political System Adopted for Louisiana,” January 25, 1805, in ASP: Miscellaneous, 1:417.
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Constitution (that Congress “shall have Power to make all needful Rules and Regulations
respecting the Territory or other property belonging to the United States”) as the basis for the
Louisiana territorial law, Sauve, Derbigny, and Destrehan retorted that this clause “has no
relation whatever with the situation of the inhabitants of Louisiana, and is evidently relative only

»106 Furthermore, the

to the disposal and management of the property of the United States.
writers rejected the notion that the Northwest Ordinance applied to Louisiana, in an apparent
effort to head off any future attack on slavery within the territory. They noted that the citizens of
Louisiana had received guarantees concerning their property in the treaty of cession—a
circumstance not addressed by the Northwest Ordinance. The treaty did not provide for
admittance to the Union in accordance with the Northwest Ordinance, but “according to the
principles (the elemental laws) of the constitution.”'”” Accordingly, the terms of cession
demanded that the property and rights of Louisiana’s residents receive full protection. The
committee of three sent by the people of the Territory of Orleans had stated their case in bold
terms, perhaps too bold in the opinion of some Washington leaders. Their arguments outlined
the same fundamental disputes and complexities regarding the territorial system that had existed
for some time. As the United States continued to add territory to its domain, questions of self-
government would continue to arise, particularly in relation to the institution of slavery.
Although Sauve, Derbigny, and Destrehan spoke primarily for the citizens of the
Territory of Orleans, they also addressed the concerns of citizens north of the thirty-third parallel

in the newly created Louisiana Territory. These settlers, too, feared “the fetters of an endless

territorial infancy.”'®® Citizens from this territory submitted their own petitions to Congress,

"% Ibid., 418.

"7 Ibid.

198 «“Remonstrance of the People of Louisiana Against the Political System Adopted by Congress for Them,”
December 31, 1804, in ASP: Miscellaneous, 1:400.
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asking for changes in the territorial system and for guarantees that their property in slaves would
receive protection under the law. Earlier in 1804, St. Louis lawyer William Carr had raised these
very concerns. In September of that year, the Louisiana territorial legislature drafted a statement
concerning their territorial government. It strongly opposed annexing Louisiana Territory to
Indiana Territory for executive and judicial affairs, an arrangement that Louisiana settlers feared
would threaten their title to slave property, as Indiana Territory prohibited slavery (at least in
name). “Is not the silence of Congress with respect to slavery in this district of Louisiana,” the
memorialists wrote, “and the placing of this district under the Governor of a Territory where
slavery is proscribed, calculated to alarm the people with respect to that kind of property, and to
create the presumption of a disposition in congress to abolish at a further date slavery altogether

in the district of Louisiana?'%

The citizens asked for an explicit guarantee that the federal
government would not disturb their right to hold slave property and that they would allow for the
importation of slaves, “under such restrictions as to Congress in their wisdom will appear
necessary.”''° While the settlers in Louisiana Territory wanted the same provisions as their
neighbors in Orleans, they asked in more conciliatory language.

Congress sympathetically received the protests of citizens in both territories and sought to
allay their fears and act on their grievances. They refused to countenance, however, the petition
to allow importation on slaves. Indeed, the government would seek to strengthen the ban in the
Ninth Congress.'"! Congress quickly passed legislation granting the Orleans Territory the

second grade of territorial government, allowing for broader local control of internal affairs. It

also sought to assuage any fears of an eventual ban on slavery by excluding the sixth article of

19 1bid., 401.
"0 1bid., 404.
"1 See “Importation of Slaves into the Territories,” February 17, 1806, ASP: Miscellaneous, 1:451.
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the Northwest Ordinance from operation in Orleans.''> An act for the government of Louisiana
Territory ended the debate over the executive and judicial power by giving the territory its own
governor and judicial system and essentially imposing the first grade of territorial government to

. . 113
Louisiana.

While the law remained silent on slavery in the territory, most people assumed that
the treaty of cession guaranteed slave property. And because Louisiana would not be under the
control of Indiana Territory, most settlers felt reassured. The Louisianans remained persistent,
however, in seeking the second grade of government and stronger assurances that the federal
government would not legislate against slavery in their territory. In 1810, Congress responded to
a petition by drafting legislation that would grant the settlers’ requests, including a provision that
exempted the territory from the Northwest Ordinance’s ban on slavery.''* Congress repeatedly
delayed the legislation until finally passing an amended version in May 1812, which inexplicably
omitted the exemption clause. Nevertheless, the law granting Louisiana Territory—now known
as Missouri Territory to avoid confusion with the new state of Louisiana—did not explicitly
address the slavery issue, as many settlers in the territory had desired. The language of the
legislation, however, implicitly sanctioned slavery and admitted its presence.'"

The debate over slavery and self-government in the Louisiana Purchase reveals a
continued lack of clarity on how Congress should or could govern its territories. While some
politicians insisted on strict control of territorial affairs and contended that the Constitution
granted this power solely to Congress, other disagreed. Opponents of the former view argued

that placing the territories under strict federal control reduced their citizens to vassals and

deprived them of their constitutional rights. The Louisiana Purchase had complicated matters by

2 4C, Appendix, 8" Cong., 2™ Sess., 1674-1676.

'3 Ibid., 1684-1686.

114 «A Bill for the Government of Louisiana Territory,” [January 22, 1810], in Carter, ed., Territorial Papers, The
Territory of Louisiana-Missouri, 1806-1814, XIV, 362-364; AC, House, 11" Cong., 2™ Sess., 1157, 1253.

'S 4C, House, 12" Cong., 1% Sess., 1279; Senate, 244; Appendix, 2310-2315.
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introducing naturalized citizens into the debate. Some in Congress questioned whether these
former French and Spanish subjects deserved the trust of the American government to exercise
self-government and exhibit loyalty to the Union, yet many American citizens from the east
would emigrate to the new western lands. They questioned how the federal government could
rightly treat them as subordinates. Congress debated these questions and imposed regulations
designed to accommodate both views, but politicians did not arrive at a concrete solution to the
problem. As for the slavery issue, Louisiana entered the Union as a slave state in 1812.
Congress would not address statehood for the more sparsely populated Territory of Missouri for
seven more years. During that time, Congress’s silence on the slavery issue essentially allowed
the territory to exercise self-government concerning slavery issues. The institution thrived in
Missouri, though not on the scale of the states and territories farther south. With territorial
affairs largely settled in the Louisiana Purchase, the federal government’s attention once again
turned to the northwest, where Indiana and Illinois prepared for statehood. In both territories, the
issue of slavery remained unsolved.

In January 1816, Congress received a petition for statehood from Indiana’s territorial
legislature. In contrast to the lengthy debates over Indiana in its territorial years, Congress
granted the request in April with little debate. Indiana became the nineteenth state on December
11, 1816, after drafting a constitution that confirmed the antislavery party’s victory in the debates
over the sixth article. While it “temporized” on the matter of indentured servants, the new state’s
constitution stipulated that no amendment could ever allow slavery.''® After almost a decade of
debate, self-government in Indiana resulted in an antislavery constitution. Two years later

Illinois sought statehood, but the issue of slavery did not pass quietly as it had in Indiana.

¢ Matthew Mason, Slavery and Politics in the Early American Republic (Chapel Hill: University of North Carolina
Press, 2006), 150. For the congressional debate, see AC, House, 140 Cong., 1% Sess., 408, 1373; Senate, 31, 315.
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Proslavery leaders planned to gain statehood and then after entering the Union in full standing,
amend their constitution to permit slavery. Recognizing the strategy of the Illinoisans, one New
York congressman objected to the resolution to grant statechood. James Tallmadge argued that
the framers of the draft constitution had not “sufficiently prohibited” slavery, a clear violation of
the sixth article of the Northwest Ordinance. The Illinois constitution “contravened this
stipulation, either in the letter or the spirit.”''” Once again, the Northwest Ordinance and its
slavery prohibition entered the debate, with congressmen arguing over its true meaning and
application. One Kentucky congressman noted, “Still less were the people of the Northwestern
Territory a party to the compact, as the gentleman supposed it, not being represented at all, nor
consulted on it.”'"® A prominent Ohio congressman echoed his Kentucky colleague. Even
though he personally opposed slavery, William Henry Harrison—the president of the Vincennes
convention of 1803—"“wished to see that State, and all that Territory, disenthralled from the
effects of articles to which they never gave their assent, and to which they were not properly
subject.”'"® The congressmen who spoke against Tallmadge’s objection each raised the same
critical point: they believed that the Northwest Ordinance had impaired the ability of the
territory’s citizens to determine their own local affairs. The debate over slavery in Illinois would
persist into the 1820s, though until the 1830s the state continued to face questions over legal title
to slaves held in Illinois.

Over thirty years after passage of the Northwest Ordinance in the Confederation
Congress, politicians still did not agree on the nature of territorial government. In 1787, the
Confederation Congress had passed legislation that seemed to establish a quasi-colonial system

of government that placed authority over the territories squarely in the hands of the federal

"7 4C, House, 15™ Cong., 2™ Sess., 306-307.
8 Ibid., 309.
' Ihid., 311.
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government. The new Congress reaffirmed the Northwest Ordinance in 1789. As the nation
faced its first efforts at creating organized territories, however, politicians and citizens alike
seemed uncomfortable with the United States acting as a colonial power toward its western
territories. Slavery complicated territorial governance in ways that the founders did not wholly
anticipate. Slaveholders insisted on the sanctity of their property and their right to settle
anywhere in the national domain without restriction. Americans committed to the eventual
extinction of slavery, however, saw the federal government’s influence over the territories as an
agent of change. National policy could end slavery in the western lands, whereas it could not in
the existing states. James Tallmadge’s objection to the 1818 Illinois constitution illustrated the
thought of those opposed to the extension of slavery. Just months later he would again raise an

objection to slavery in the Territory of Missouri, one that would prove far more notable.
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CHAPTER 2
“SHALL THE CREATURE GOVERN THE CREATOR”?

THE MISSOURI COMPROMISE AND TERRITORIAL SELF-GOVERNMENT

Over the course of the Missouri controversy, southerners resisted the efforts of
northerners to restrict the expansion of slavery into the territories by articulating the doctrine of
self-government—that the residents of the territories themselves possessed the sole right to
determine their own local affairs. James Tallmadge’s amendment to prohibit slavery in
Missouri, which he introduced on February 13, 1819, provoked an immediate response from the
South. Northern restrictionists like Tallmadge sought to assert federal authority over slavery in
the territories; their opponents argued that Congress had the sole responsibility of ensuring that
an incoming state’s constitution provided a republican form of government. The southerners
who composed the antirestrictionist faction used the concept of self-government to refute
congressional intervention on the slavery issue. The Tallmadge amendment altered the political
calculus of territorial policy and state making by reviving the debate over federal power in the
territories, the right of territorial self-government, and states’ rights in general.

Thomas Jefferson famously remarked that the Missouri question “like a fire bell in the

91

night, awakened and filled me with terror.”” Jefferson’s statement—so frequently quoted by
historians to illustrate the gravity of the Missouri crisis—lent drama to the Missouri controversy,
but it stretched the truth. For over thirty-five years, Americans had wrestled with the question of
slavery in the territories. The debate over the Tallmadge amendment and Missouri statehood in
Congress, the nation’s newspapers and periodicals, and in communities throughout the country

resonated like no previous debate. The Missouri controversy marked a pivotal moment in the

struggle over slavery in the territories, not because it introduced the issue of slavery in the

! Thomas Jefferson to John Holmes, April 22, 1820, in Merrill D. Peterson, ed., Thomas Jefferson: Writings (New
York: Library of America, 1984), 1434,
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territories for the first time, but because it heightened and transformed the debate into a sectional
question heretofore unseen. Not only did the Tallmadge amendment draw the line of contention
for the debate over slavery in Missouri, but it also revealed deep divisions within the nation over
the institution itself.

In previous debates, Congress and political leaders had equivocated on the issue of
federal power over slavery in the territories, leaving considerable room for debate on how far
congressional authority extended. Tallmadge’s amendment took federal control over the
territories as a routine matter of course by not only placing the question squarely in the domain
of Congress, asserting that it could impose conditions on a territory seeking admission into the
Union. The proviso not only prohibited the “further introduction of slavery or involuntary
servitude” but also stipulated that “all children of slaves, born within the said State, after the
admission thereof into the Union, shall be free, but may be held to service until the age of

twenty-five years.”

The Tallmadge amendment imposed conditions on Missouri as a territory
and as a state. Southerners found both points unacceptable.

Slavery had existed in Missouri throughout its territorial phase, making the move to
prohibit the institution from the point of statehood seem unfair to proslavery individuals.
Missourians and southerners alike would question the timing of the restrictionists’ proposing a
ban on slavery in the territories. Why had the opponents of slavery not raised their objections
when Congress created the Territory of Missouri in 1812, southerners asked? Individuals with
proslavery beliefs doubted the prudence of a ban on the institution, the right of Congress to
impose it, and the reason why people in the North supported it.

The Missouri debate showed how the issue of slavery in the territories could become

sectionalized. Northerners opposed the increasingly southern-based institution, which by the

’ AC, House, 15" Cong., 2™ Sess., 1170.
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three-fifths rule in the Constitution that counted slaves as three-fifths of a human being for
purposes of apportionment enhanced the slaveholding section’s power in the halls of Congress.’
Numerous observers noted that the Missouri controversy meant as much about slavery as it did
the sectional balance of power in the Union. In fact, the politics of slavery assumed many
meanings; Congress debated the future of slavery in the West, the right to restrict slavery in the
territories, the power to impose conditions upon a territory seeking admission to statehood, and
the sectional balance of power in the federal government.

Although the nature of territorial sovereignty has received little attention from students of
the period, self-government in the territories emerged as a major component of the debate.
Members of Congress hotly debated the expediency of leaving to the territories the right to
legislate on slavery, a continuance of the thirty-year dispute over the unresolved issue. Most
stakeholders in the Missouri conflict—President James Monroe, Congress, interested observers
in the North and South, and of course the Missourians—at some point reckoned with the
question of local control over slavery. The question of territorial self-government over slavery
had divided Americans along roughly sectional lines in the past, but not always. Northerners and
southerners alike deviated from the pattern. Over the course of the Missouri debates rigid
sectional blocs formed over the issue, with northerners opposing slavery in Missouri and
supporting federal power to legislate on the issue and southerners vigorously denying the validity
of the northern argument. As members of Congress debated the issue in “remorseless
reiteration” and Americans followed the debate and formulated their own opinions, they defined

the nature of popular sovereignty and slavery in the territories for the entire antebellum period.*

3Fora thoughtful discussion of the sectional balance of power, see Leonard L. Richards, The Slave Power: The Free
North and Southern Domination, 1780-1860 (Baton Rouge: Louisiana State University Press, 2000), 52-82.
* George Dangerfield, The Era of Good Feelings (New York: Harcourt, Brace and Company, 1952), 218.
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Any debate over the future of slavery in Missouri would test the future northern boundary
of the slaveholding section of the Union. Some ten thousand slaves resided in Missouri Territory
during the late 1810s, approximately fifteen percent of the total population. While the territory
seemed unlikely to become a major producer of the traditional southern agricultural staple—
cotton—planters did utilize slave labor in a significant hemp-growing market. Regardless of the
nature of agriculture in the region, the Missourians expressed a desire to maintain slavery as a
labor force, as exhibited in petitions to Congress and their reaction to the slavery debates over
the Louisiana Purchase in general.” Many of the Missourians had emigrated to the territory from
the southern states, bringing with them the notions of a slave society. Indeed, a strong
prosouthern and proslavery sentiment existed throughout the territory. Yet the territory itself
rested at the outer limits of the traditional slave domain, by most Americans’ definition.
Furthermore, most of Missouri lay north of the Ohio River, suggesting to many antislavery
partisans that the territory should become a free state. The territory shared the Mississippi River
border with the free state of Illinois, itself an anomaly with its free-soil northern contingent and a
population in the southern part of the state sympathetic to slavery and southern interests.
Missouri also counted the slave states of Kentucky and Tennessee as its neighbors. Each of
these states would try to exert influence in the territory’s political formation.

By the middle of the 1810s, Missourians desired statehood. Four new states joined the
Union in this decade, as Indiana gained statehood in 1816, definitively settling its own long
dispute over slavery within its borders. Congress admitted Illinois two years later under similar
circumstances. Two slave states entered the Union immediately following Indiana and Illinois.
Mississippi became a state in December 1817, while Alabama, carved out of the eastern portion

of the old Mississippi Territory, followed almost exactly two years later. The future of slavery

> See Glover Moore, The Missouri Controversy, 1819-1821 (Lexington: University of Kentucky Press, 1953), 31-32.
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was secure in both new states, as they lay south of the Ohio River, which had become the
dividing line between free and slave territory. Besides, Congress had defeated a motion to
prohibit slavery in the Mississippi Territory in 1798. Twenty years later, no one challenged its
existence in the incoming states. On November 21, 1818, the Missouri territorial legislature
applied for admission to the Union, citing a population of 100,000—it was actually much less—
and asking for relief from the territorial form of government.®

At the same time, Missouri’s proposed boundaries necessitated creation of a new territory
to the south, the Territory of Arkansas, which greatly complicated the Missouri issue. Now
Congress would have to debate on the slavery question in two territories, as northerners moved
to prohibit the institution in Arkansas’s territorial phase. With Missouri and Arkansas both on
the agenda, the second session of the Fifteenth Congress would address the whole gamut of
issues concerning self-government versus federal jurisdiction over slavery in the territories.

Discerning James Tallmadge’s motives in presenting his amendment to the Missouri bill
and asserting federal authority over slavery in the territories remains difficult. Numerous
contemporaries puzzled at the freshman congressman’s motives, and historians since have added
little to their conjectures. Thomas Jefferson surmised that New York governor DeWitt Clinton
had pushed Tallmadge to propose the amendment as part of a Federalist Party plot to agitate the
slavery issue, a conjecture that historians have discredited. Tallmadge himself provided a more
plausible explanation; he introduced the amendment in an effort to halt the spread of slavery.’

Regardless of his intentions, the reason why so many northern politicians “rallied to Tallmadge’s

6 «Application of Missouri for Admission into the Union as a State,” November 21, 1818, American State Papers:
Miscellaneous, 2:557-558. The 1820 census lists Missouri as having a population of just over 66,586.

" For Jefferson’s claim, see Richards, The Slave Power, 53-54. For Tallmadge’s explanation, see Robert Pierce
Forbes, The Missouri Compromise and Its Aftermath: Slavery and the Meaning of America (Chapel Hill: The
University of North Carolina Press, 2007), 36. See also Daniel Walker Howe, What Hath God Wrought: The
Transformation of America, 1815-1848 (New York: Oxford University Press, 2007), 147-148.
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side” intrigues even more.® Northern political leaders seemingly desired to make a stand on the
slavery issue at this time. Tallmadge’s objections to Illinois’s proposed constitution of 1818
presaged the Missouri controversy, as he represented the wishes of certain northerners who
desired to limit the expansion of slavery. A New Hampshire congressman proposed what
became the “first intimation of a Northern attempt to restrict slavery in Missouri,” but while his
attempt at restriction, in the form of a constitutional amendment, failed to gain support,
Tallmadge’s strategy succeeded. °

In “probably the most candid discussion of slavery ever held in Congress,” northerners
promptly rallied behind the New Yorker’s effort, while southerners prepared for battle against
what they saw as a bold usurpation of local power and states’ rights.'® The opponents of
restriction “contended that Congress had no right to prescribe to any State the details of its
government, any further than that it should be republican in its form.” Besides, any territory
once admitted to statehood possessed the “unquestioned right” to amend its constitution,
therefore rendering the whole debate moot. The restrictionists refuted this claim by arguing that
“Congress had a right to annex conditions to the admission of any new State” and that slavery
“was incompatible with republican institutions.” Therefore, Congress had a duty to impose the
ban on slavery in Missouri.""

Key northern congressmen lined up alongside Tallmadge to assert the power of Congress

to interdict slavery in Missouri. John W. Taylor, a prominent New Y ork Republican and friend

8 Richards, The Slave Power, 54.

? Moore, The Missouri Controversy, 33.

1 Forbes, The Missouri Compromise and Its Aftermath, 36. Forbes’s work has supplanted Moore’s The Missouri
Controversy as the standard history, but Moore gives greater detail on the legislative activity in Congress during the
period. And while both historians mention self-government, they do not emphasize it as a major part of their
respective interpretations of the Missouri crisis.

"' 4C, House, 15™ Cong., 2™ Sess., 1170.

58

www.manaraa.com



of Tallmadge, emerged as one of the strongest defenders of the northern argument.'* Taylor
endorsed the antislavery amendment, interpreting Article Four, Section Three of the Constitution
as granting “unlimited” authority to Congress in the matter. “It would be difficult,” he argued,

13 Politicians had debated the true meaning of

“to devise a more comprehensive grant of power.
the “needful rules and regulations” clause before, but from the Missouri debates to secession the
provision would attract the attention of most every individual who debated the limits of
congressional power over slavery in the territories. In essence, Taylor had stated the argument
that northern Republicans would use over the course of the Missouri controversy: Congress
could and must prohibit slavery in Missouri. Ostensibly, concern for morality and true
republican government motivated the northern faction. “At the heart of the Republicans’
reasoning,” argues historian Sean Wilentz, “was their claim that the preservation of individual
rights, and strict construction of the Constitution, demanded slavery’s restriction.”'* Southerners
insisted that strict construction and preservation of individual rights demanded that Congress not
interfere with slavery.

Speaker of the House Henry Clay of Kentucky took the lead in refuting the northern
argument. According to the speaker, serving his second term as the House leader, Congress had

“no right to prescribe any condition whatever to the newly organized States, but must admit them

by a simple act, leaving their sovereignty unrestricted.”'> Clay went further, challenging the

2 For more on the alliance between Tallmadge and Taylor, see Forbes, The Missouri Compromise and Its
Aftermath, 37-38; Moore, Missouri Controversy, 38-44. New Yorkers played a role on both sides of the Missouri
debate; the Empire State had commenced the process of abolition, but it would not be completed until 1827. See
David N. Gellman, Emancipating New York: The Politics of Slavery and Freedom, 1777-1827 (Baton Rouge:
Louisiana State University Press, 2007), esp. 189-219.

1 4C, House, 15™ Cong., 2™ Sess., 1171, 1173.

' Sean Wilentz, The Rise of American Democra